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CRIMINAL DOCKET 

UNITED STATES DISTRICT COURT 
JUDGE WYATT 

73 CRIM. 513 

THE UNITED STATES 

vs. 

VINCENT GUGLIARO 

Attorneys for U.S.: 264-6596 

John R. Wing, AUSA 

Statistical Record 

Costs 

J.S.2 mailed 

Clerk 

J.S.3 mailed 

Violation 

Marshal 

Title 18 

Sec. 1623 Perjury 

SEVEN COUNTS 

Docket fee 


1 


Date 


5- 31-73 

6- 1-73 

6-11-73 

6- 20-73 

7- 2-73 

8- 7-73 

8- 7-73 
3-21-73 

9- 4-73 


Proceedings 


Filed indictment - B/W ordered - Cannella, J. 
dtd? d 6/l?73y anCe b ° nd #2306 ° in the SUm of $500.00 

Deft. (Atty. present) pleads not guilty. Bail 
Palmier^ jf ^ 500 - 00 * Case assigned to Judge Wyatt. 

Conference held-Trial set for Sept. 10, 1973, 

Vincent CugUaro. Fi i ed not ice of appearance bv 
Evseroff, Newman & Sonnenshine, 186 Joralemon St 
Brooklyn, New York 11201, UL-5-1111 ’ 

Filed defts. notice of motion, affdvt. and exhibits. 
Filed defts. memo. 

disraiss°indlccrnenc? ° PP ° Sitim C ° deft - "^ion to 


A-l 





73 CR 513 


73 CR 513 


Date 

9- 4-73 

10- 3-73 
12-13-73 
12-13-73 

1-14-74 

1-14-74 

1-12-74 

1-14-74 

1-15-74 

1-16-74 

1-17-74 

1-18-74 


1-21-74 

1- 21-74 

2- 15-74 

3- 1-74 

3-1-74 


__ Proceedings _ 

Filed memo endorsed on motion filed 8-7-73 to dismiss-- 
Motion denied in all respects...J. Wyatt mailed notices. 

Pre-Trial Conference held - Wyatt, J. 

Filed deft's affdvt & notice of motion for a continuance. 

Filed memo endorsed on motion filed this date--The trial 
of this indictment having been set for January 14, 1973, 
the within motion is denied as moot. So Ordered-Wyatt, J. 

Filed Gov't Pre-Trial Memorandum: Evidence of Deft's 
Acquittals at the "Imperial I" and "Imperial II". 

Filed Gov't Proposed Examination of Prospective Jurors. 

Pre-Trial conference held--Wyatt, J. 

Trial begun, with a Jury. 

Trial cont'd. 

Trial cont'd. 

Trial cont'd. 

Trial cont'd. Summations and Charge. Jury deliberating. 
Verdict NOT GUILTY on each of Cts. 1,2,3,5,6, &7. GUILTY 
on Ct.#4. Pre-sent. investigation ordered. Sentence 
March 1, 1974 at 2:30 pm - Room 705. Bail cont'd.-- 
Wyatt, J. 

Filed Deft's Request to Charge. 

Filed Gov't's Requests to Charge. 

Filed deft's affdvt & notice of motion to set aside 
verdict. 

Filed Memo Endorsed on Deft's Notice of Motion to set 
aside verdict. After hearing open Court, the within 
MOTION is denied. SO ORDERED -- Wyatt, J. (Mailed 
Notice). 

Filed pltff's affdvt and memorandum in opposition to 
Deft's Rule 33 Motion, for a new Trial. 
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73 CR 513 


73 CR 

Date 

3-1-74 


3-5-74 


513 


Deft d is U h!reEy comUteT^ ^ ±S ad J ud 8 ed the 

0 G r c TV or %r™££itZr' 

on ^kS r Sr , 5.g.^ 1 J^««o» 3651. VsT’SSi, 
AND J FINED°$3 h OOO t OO dln Deft° b i tl ? n ° rde J ° f th ^ S Courd > 

the fine Ispaldor'helsot^^?^^ until 

to law. Fine is staveddischarged according 

on bail pending appe^ -? e wl;|, a S Pe - iS Cont ' d 

Filed Deft's Notice of Appeal. 
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indictment 

73 Cr. 


COUNT FOUR 

The Grand Jury further charges: 

On or about the 13th day of December, 1971, in the 
Southern District of New York, VINCENT GUGLIARO, the defendant, 
having duly taken an oath that he would testify truly, before a 
competent tribunal, to wit, the United States District Court for 
the Southern District of New York, in a case in which a law of 
the United States authorises an oath to be administered, did 
unlawfully, wilfully and knowingly, and contrary to said oath, 
make false material declarations which he knew to be false. 

2. At the time and place aforesaid, said Court was con¬ 
ducting the trial of a criminal case entitled United States of 
A merica v. Vincent Gufiliaro. Ronald Alner r , Bernard yelss 
Mic hael Hellerman, Murray Taylor, et ah , Indictment No. 70 CR 967 
in which indictment VINCENT GUGLIARO, the defendant, was charged 
with violations of the federal securities laws, the mail fraud 
statute and the conspiracy statute, under Title 15, United States 

Code, Section 78j(b) and Title 18, United States Code, Sections 
1341 and 371. 

3. It was material to said trial to ascertain whether 
the defendant VINCENT GUGLIARO had ever been in the Potpourri 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YOWC 

UNITED STATES OF AMERICA, 


-v- 


VINCENT GUGLIARO, 


Defendant. 


f 




restaurant in Brooklyn, New York, owned in part by Ronald Alpert 
and Bernard Weiss, and whether the defendant VINCENT GUGLIARO 
had ever seen Bernard Weiss in the Potpourri restaurant. 

4. At the time and place aforesaid VINCENT GUGLIARO, the 
defendant, appearing as a witness in his own behalf before said 
Court, testified falsely under oath before said Court with respect 
to the aforesaid material matter as follows: 

Q Did you ever see him (Weiss) in the 

Potpourri restaurant? 

A No, sir. 

Q Were you ever in that restaurant, Mr. 

Gugliaro? 

A No. 

5. The aforesaid testimony of the defendant VINCENT 
GUGLIARO, as he then and there well knew, was untrue in that the 
defendant was in the Potpourri restaurant and had seen Bernard 
Weiss in that restaurant on more than one occasion. 

(Title 18, United^States Code, Section 1623). 


Foreman 


WHITNEY NORTH SEYMOUR, JR. 
United States Attorney 






Vein--direct 


A Yes, we did. 

0 And would you toll us how t ,, at occurrud? 

’■ Ponnle said that he wasn't turn of these 
peonle paying their end of the profits — 

;<h. IIKWMAN * y our honor, 1 object to thin. 

1 , ' n0W W “ t •* haTO -«“* started. ,*y i renpectfully 
call for a side bar, please? 

Tim COURT* Suppose we let the jure go to 
lunch a little early today, or. Newman, and then 

I can hear you and Pis, dolman „„ the auctions of law 
that you want to raise. 

Mb. j Yes, sir 

■" E C0 ‘ JRTI 1 h "V“ already told the Jury w.y 
-e discuss these cueotio..o of iav out of the presence 
of the jury. 

Members of the Jury, nuppone that you bo ' 

excused until 2 o'clocl n ». a.i _ 

that time we nav have boon 

able to aolve ali these problems of law. All right, 
we will rftsume at 2 o’clock. 

(rhe jury left the courtroom.) 

TIir COURT i ‘Mr. Weiss, you nay be excused 
until 2 o'clock too. 

(Witness temporarily excused.) 

TITE COURTt ‘'r. Newman, before we pet to this 


southern district court reporters, u.s. courthouse 

EOLEV SQUARE. NEW YORK, N.Y. CO 7 4580 




Weico-direct 

. 60 

1,3t POlnt ' 1 I would give you , „ 

9 Ve y6u a c ^anco to make a 

notion out of the hearing of the w.. 

cno jury, apparently 

! based °n something that i 

s t.iat ..i„s i!«unan sain » 

n said ln her opening. 

Mp * NEWMAN* Yes. 

If your Honor please t t , , 

» I would respectfully 

for the withdrawal of a 1u ror ... . 

r ,ni tho declaration of 

° nlStrial haBO ' i the opening. r tMnk . . 

... 1 tnink despite vour 

honor a careful admonitions and dc-plte t 

' C “ plte tne colloquy wo 
■ preceding the selection of the 1ur v. ;il „ . 

K J - ' ,llss Neiman, i n 

,Gr 0penin ^ related each and every one of „ 

** ° nG of tho olomontn 

tlui Imperial trial. 

^ course- somn *. 

ime has gone by since 

r ° penin< *' Judge, and i can't civo 

can t give you specific 

instances, but i 

' cnink if vou look »♦. *.u 

> look at the minutes of 

-opening, dudga. it rented eaoh and every element 
Honor with the fact that 

thU fondant was acquitted 
twice Of the charges invoived. 

y °ur Honor saw fit- *- n i 

fit to deny my motion for 

collateral estoppel h..» ... 

I pel. but it seems to me the trial had to 

peated Xmparlal despite your Honor-n admonition. 

iTl' ^ reOPeCtf “ 11 - «— 1° on trial 

° tMrd tlm ° t0t the ImperU1 Investment maninula- 


SOUTHERN DISTRICT COURT REPORTERS me 

-OUET square, new work. H r ' co T 4 »o Uit 
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7eiss-r] iroct 


tlon. 


■'at 1, i„ , 0 far ny noUon , lurim( t| 


the open- 


T " T C ° UW ' * minute. x 6!link as co 

1 “ ,0ln ° t0 takc ««««. to ten the inty again 

ir ’ n,t trial tor "*>=* manipuXation or 
thing of that sort. 

'"*• “■*"* /U '*•*. "ir. X respectfully 
CXCCPt tC that - 1 don,t think titat remedy cur-,, it 


all. 


Tin: COURT* Ml rloht> 

right. It probably r though. 


is bettor than nothing. 

;?rWTW, « I would trust that tne 

record vouldn*t rpvo^i r-^-, •, 

reveal ny silence as being acquiescence 

t'lat it is better than nothing. 

Till: COURT. of course. 

•Then during the testimony that Ms. heinan 
- eliciting, it was the question of Ur. Ueiss was at 
the rotpourri and ho was at the meeting with others, and 
She was asking h in what he was told. 

UR. HEWKAU, That is correct. 

■Tddge, if I understood the testimony cor- 
roctly.and if l am wrong stop me. Clugliaro is „ ot 

alleged to have been at that particulartmeting, and tec 


S 0 UTHE ; 0 N L D ' ST t R ' CT C0URT REP0RTE ^ rOURTHOOSl 
POLEV SQUARE. NEW YORK, N.Y. CO 7-4S80 




I gta 

t/eisa-direct _ 

discussion, again, went into t»-« . • 

t..o manipulation of the 

I-PWlal Investment stock and thon to „ 

cjien to comtjound it 

7 ra 13 ” ‘ !iSCU3Si0n Uter - . —stand 

' “ tlDOny ' bnMU9 ° ‘ :l6a "•*— ."0 the v,tense 

J °t^‘ 'roing rather rapidlv \ n*- 

y# >ut as x understand the in- 

,x»rt of the oubooauenfr 

cgucnt testimony where I asked for the 

speak , tQ raiBtt the legal issue ifi a CQn _ 
vorsation between alport Md ^ ^ 

' "* S9al " “»"»*»• wl >y allowedly Aloert 
didn't want to go into that doal. 

• T udge, i respectfully submit that the onlv 

baois of a^raisnihdiitv of sur-h * 

such a conversation in tl.o 

abcence of my client would be if there were a eon , ( 

WHre a conspiracy 

charge .icre, and that is the ™ 

napiracy charge of which 

he was acquitted. r* . 

f ““.torel estoppel has any 

weaning, dudge. x t h i nk W g are going bach Into a retrial, ! 

- ™ —y _ and embarked on another retrial 
of Imperial. 

that to U OW# ^ tW8 ^ t,G 1 re9poctful *y submit 

„ ' U ' i8 jUry « von Will pardon 

2 WOrt * n0t lqn ° r,nt ' bUt in France of the m tinat ,. 
disposition Of the charges against nr. cugliaro U 

eminently unfair and deprives him of a fair trial • 

rair trial because 

^ are relitigating it. 


southern 0ISTR(CT C0URT r 

^ E VS0U*R E .N E * V ORK.N C ; S C U O S ;45 :' THO ' JSt 


15 II 


gtn 

Weiss-direct 

r 03 

■ respectfuiiy submit that . 

the only option 0 ^ ' einr ’ lfjft with 

Of ignoring ny client• a ,- lfth , 

to say he has ° tl,er rcM ™ tha:. 

. has never been convicted of a orJpi 

it flies in the f 1 think 

J-n tae face of im, ru*. „ 

' 7 ift *' ^ondnont riqht«' 4*. 

° f the true fact- b ef 

. b ° forB tha Jury and it 

ny cllont in no position to get a fai 

•^90. and j thin* lt , * ***' tri « l * 

8 onln * nt ly» eminently un« a ‘r i 
the nature of un - air in 

I this witness. ****** l>00n CUuit8j -‘ron 

TIIB COURT: «r 

point in : ' 1 tl,tnk voe have a 

Gay ng that wo shouldn't on 1 

of the Imperial trial bee " ° 811 ^ Ci ° taU; ' 

issues, and i n ^ "* n0t ““Win* those 

' and I wonder nvsr>n» ..4 1 

myself, Mlaa Hei man , if 2 

should not sustain m lijl 

ain fir. >jewaan« a objection - 

by each person at this meet • to “ f “>t was said ' 

Wl8 ®°etinq where Mr r .,„ 14 ♦ 

not present. * ’ gllaro was j 

for example, so far 

Indictment are con ‘ 0 *" 

are concerned. it 

•ny difference what tl " 0t ^ ^ U “ s 

th.t they tailed ^ou have brought out I 

about Imperial stock. Wow . 

1 «»Uy don . t ^ ***** that 

see much relevance to it. 

* MISS REIMAN: your 

r »onor r this is tho fir . t | 
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tr 4 

»*oies*»diroct I * 

“ 8tinB " ,,OUt ^PTUl at whia, , 

- this i. offered - tl B Jtt0nd4 ' 

* government submitted a manor- I 

anUum on that — bIIaIv i 

v / >y vay of background to indi- 

C,t8 h °" they 9 ° t Evolved In inoeriel. From h 

F ^on here on 

' r - , '° IOS «- *•««.* to conversation 

« -let Mr. dugliaro one present. « thin la ^ ^ 

-V of -=«, to BheK llow u t „ ^ ^ 

involved end what brought bin to the nitua- 

tion end also what Lrouoht Hr . ^ ^ ^ ! 

ttie imperial situation. This is the i 

iS the onl V neoting which 

fl ° govornr,en t plans to elicit by way of } . j 

/ *ny of background facts. 

IKE COURT I I thin;- yon have gotten alreadv i 

enough background end I think ee to whet was .aid hy ' I 

Per3 ° n " *'“* » -tain Mr. hetMen-t | 

objection. 

hiss tjeiman* Very wf>ii 

ory well, your Honor, i win 

proceed without that. 

T,!r C0URT8 V «* wc Will go on. 

1 tniBk 7 ° U 301 en ° U9h ■*”* ***• meeting and we will go 
TO" tnat no;nt when we resun. at 2 o'clock. 

Miss NEIMM), very well. 

COURT, Minn uelnan, which in the renor- 
andun that yon fitted which he. to deal or which 
deals with this particular point? 


A-ll 

" ,T " eT C °“" T esg„Ho-.n 

FOLEY SQUARE. NEW YORK, N.V. CO 7 -A 58 C 







Weiss-direct ( r 

! ' J,Sr ' ,iEIMJU " Your nonor, it is the govern- 
tr< ' nt ' B of law . conversation with witness of 

third party, not hearsay of third party also called 
as witness, in that there are two separate grounds under 
anfredonia. one is background facts offered not 
for the truth of what was said and the other ground is 
ooth parties or More than one party will he called as 
a witness snd therefore there is no hearsay problem. 

-he government is essentially relying on the 
background fact aspect of that. 

VKE C0URTt right, i think as to 

this meeting at which Cugliaro was not present we have 

enough background, but I will read with interest this 
menorandur. during the luncheon recess. 

ISS Thank you, your honor. 

■■■in: court I All right. lot us start in 
again at 2 o'clock. 


Uodav. 


■r. JJewman, I will lot you off at 4 o'clock 

‘•r. !«'EW:yj;ij Thank you, sir. 

?HK COLRT * I way not bo able- to do it 


again. 


(Luncheon recess.) 
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AFTERNOON session 


2.00 P.M. 


BERNARD 


weiss, resumed* 


THE COURT: Mr. Foremen end members of the jury, 
V ^n ^ ^ut to teke our luncheon rece.s Mr. Newman 

h»d obj.ct,d to ccnvoradions bMnu thi* „itn«. and oth „ rs 
not including th. d.f.ndant Ougli.ro at Th* Potpourri 
*>.t,ur.nt about th, manipulation of Imperial lnv.atm.nt 


stock, 


I hev© concluded to sustain that objection on 


t!,. ground that th. d.tajk of th. conv.ra.tion, th. d.f.ndanti 
Gugliaro not claims to b. prw.nt, ar. lrrol.vant. j 

Th. d.fMdant h.r* 1. not b.ing tri.d for crock 
manipulation, I havo alr.ady «mph.,i„d. „ d „ hll , >ome 

.vid.nc. a. to background of th. D.cmb.r, 1971, trial i s 
relevant, and avidanc. to th. char,.. at that trial a.rva 
" background, th. vitn... had alr..dy ,iv„ .uch background , 
•vld«nc., and th. i.,u« h.r. b.in, whoth.r th. d.f«,dant 
cu,li„0 taetifl*j fala.Xy lt th. Dacmbar. 1971 , trial, 

I have concluded to austain thia objection. 

Let us go on. 

MISS NEIMAN: Thank you. 

DIRECT EXAMINATION CONTINUED 
BY MISS NEIMAN- 

Q Mr. weiss, did there come « time when Mr. 

SOU ™V: ° ISTR 'CT COURT REPORTERS, U S. COURTHOUSE . a . j 

EOLEY square, NEW YORK, N.Y. CO 7.4580 A*"!. - 
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gtaC 
1!> 71? 


Weiss-direct 


' Yos » I vag. 

^ After ho testified 

Ariea aid you h«un „ _ 

vitii -Hn, i conversation 

*“ " in hi a testimony? 


Yes. 


JAM* r __ . 

* I an going 


ask tor a har. Judge. 


to Object to thin ,1 


t'HE COURT, u an J 

..We bar. VO ° « the 

(’t the aide .bar.) 

I 

iss NBXrjUJt Wiat «.» 

eli cit *>vernnent plane to 

- «-t ... Ougliaro told , tWn 

C ~ nt ~ — — - place m ,,e 

^ van char Joey and that the 3lan 

— - y he testified that J UT ^ ~ 
Potpourri. OTl is of " BVer ee " ^ t: ‘° 

the peri ^ «»"*• <* 

Perjary which he is charged with. 

THE COURTt Hhat ... 

liat the ohioct<rtr, 

action, -x. Nev-nan? 

‘ m - **EW'J1N» well c 4 

11 ' thu flr «t question — 

* nr? court* tj- 

ant t otatonent by the defend- 

ant * I presume. 

! ' n » NEWMAN* Yes 

Yt -8. She f irQt 

t-«ircea to cooperate 

A-14 ^ 



gta7 


Woi«r-direct 


with the government, 


" TSP HEI: ' A ' I, 1 “HI ho getting to that. 
I don't think it is relevant to this ouention. 

r.. NFWIMJ. It nay very well bp at t!a 


point of tl.o trial ho „„ cooperating. u- c ria .. havo 
a Sixth Ar.endinnt guostion. we My have a guostion of 
infiltration of the defense which nay entitle us to a 
hearing outside of the jury's presence. 

™ E C0UK ' ! ™i= “an before the indictment 


charged. 

•“ISE dtiMAu, :w , thi. is after ::r.Cugli lro 

testified as a witness during the course of the imperial 
proceedings. 

THE COURT* Imperial 1? 

ric.s NriMANt Yea, Imperial 1 trial. 

™ COURT, Yes. But that i3 bQforo the . n _ 
dictnent in the case here on trial. 

•MISS HEI’WJ.', Yes. 

™ E «*«• » “““Id neon to « that is per¬ 

fectly .11 right. j wUl ovorrui(f t , )e ollJaction> 

i'H. NEWMAN, okay. 

(In open court.) 

By 'ISF NEIJ^an, 

o I'r. Weiss, again directing your attention 
to tho conversation you had with ■*. Ougliaro after he 

c„„. IBOUSt 

p OLCY .ytihE NEW YORK, N.V. CO h,' B 0 




qraB Weiss-direct oo 

testified an a witness in the Imperial trial, would you 
toll ua what he said to you about liis name? 

He said that it's pocaible that the government 
could find some witnesses that could place him in the 
Potpourri, but that ho would say that the sign on the 
Po«_,>ourri restaurant at that tine was still Chez Joey, 

0 And was the Potjx>urri called Chez Joey when 
you purchased it? 

A Yq3. 

0 And did you have the Chez Joey sign hanging 
up there for a while on the restaurant? 

A Yos. 

C <nd approximately when did you get the Pot- 

i>ourri sign? 

A About three months after we opened up the 

restaurant., 

THE COURT! &hen does that place it? Wi.n 
did it open up? 

THF WITNESS* 1969. 

THE COURT* About what timein 1969? 

THE WITNESS* It opened up Just before the 
summer of 1969 and the sign waa there maybe in October. 

THE COURT* You mean the sign Totpourri? 

THL WITNESS* Potpourri wa 3 out up. 
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1 


qta 


tteiss-dj.rect 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 


I 




• •V4.ca-uj.ieci: q ^ 

ilttl i OL T PTs i n .October of l f :c. 9 ? 

THK WITNESS, I would , ay . , vouJ , My 
right around that period. 

the court, So between October, 19M and the 
closing in the B «r of 1970, tho sign „, id Potpourrt? 
THE WITNESS, V ea# sir ^ 

THE court, mi rlght- 

HY ."TSS NElMANi 

0 Neln '’' at thc ^P^inx trial yon taetificd 

in your own behalf as a defendant, didn’t yon? 

; Yes, I did. 

c And you deniud any involvement in a scheme, to 
manipulate the Imperial 3 toe*, did you not? 

A Yen, I did. 

0 And that was a lie, wasn't it? 

A It vras. 


18 

I 0 

And did you also testify that you 

hod only 

19 

j raet Vincent r ^liaro in connection with 

hi a 

purchase of 

20 

lamps from his store, that you may have 

seen 

him once or 

21 

twice in 

restaurants? 



22 

A 

Yes, I did. 



23 

Q 

And was that a lie? 



24 

A 

Yes, it was. 



25 

O 

Mr • Weiss, when did you begin 

cooperating 
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1 


I 


Wo iss— direct 


with tho United States Attorney'* office? 


Mctoler of 1972. 


From that tine on have you neon or spoken to 

onnie Alpert? Have you had a conversation with Uonnle 
Alpert? 


0 When van the last tine that you had a converse- 
cion with Ur. Mpert? 

Eofore tho second Imperial trial. i don't 
remember the exact date. 

0 Would that ho some time around May of 1972? 

A I think so. 

«,«, wee the last time you had a conversation 
with ‘ichael llollurman other than hello and ooodhyoj 
Sincetiie trial! r , H .„ your „ ar<l0n? 

° in,en WaR th “ last tine that yon had a conver¬ 
sation with Michael Hellerman other than to a.v hello and 
goodbye? 

A iha f irnt Imperial trial. 

TUT COURi: That was December, 1971 ? 


UTE WITNESS* 


Yen. 


° Kh °" W * B t! '» tine other than oayi mj 

and goodbye that you liad a convornatiOT with 'urray 
*aylor? 
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1 

<Jta 

no 

1 

* 

2 

in connection with the sentence end then the sentence of 

4 

3 

Mr. Weiss* 


f 4 

Mr. Weiss indicated what his understanding 


5 

was, that the government would state that he cooperated 


6 

and has never seen these letters and the government 

1 

1 

7 

would prefer that because they are, in essence, irrele¬ 


8 

vant, they be submitted to the court only. 


9 

THE COURT* Do you claim that they are not 


10 

3500 material? 


11 

MTES NEIMAN* Yes, your Honor, they are not 


12 

3500 material, but to the extent — 

| 


13 

THE COURT* Andyou really want me to give | 


14 

| 

you a ruling that they are not 3500 material? 


15 1 

MSG NEIMAN* Yes, your Honor, and that 


16 

they are not Brady because of what the government , 


17 

brought out through Mr. Woise already. 

18 1 

•the COURT* Ml right. I will look at them. 

19 

I have coco doubt as to whether It is my respon¬ 

•A 

20 

sibility, really, to pass on this, but I notice that a 

* 

21 i 

1 

lot of judges do it. 


22 

I usually say that the decision on Drady is 


23 | 

a matter for the united states attorney and not for mo. 


24 

but as to whether It is 1500 material, I win take a 


25 

look at it. 
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100 


19 

20 11 


MISS NEIMAHs Than), you, vour honor. 

Those are marked Government• s Exhibits iSOir, jjQlb an I 


3501E. 


7IIL COURTI C neons to Lo addressed to 


Judge Lasker, 

’> in addressed to Judge hanker. 

I. ir addren3od to Judge Brio ant. 

ISS liT Jf'AU t That*3 correct, your honor. 

-HE COURT: All right. And you arc repre¬ 

senting that *r. l/eisfl has never soon these comunica- 
tions, doesn't know anyth!nq about t :eir contents? 

’ ISS hniWAiij Vhat'c correct. He simply 
known the government did make a statement on hin behalf 
to each of those judgeo about hin cooperation. 

TIT COURT: All right. VThat 3500 naterial 

as to V.’eisr. har. been turned over to the defense? 

MSS NLIKAhr I am going to turn over to 

r. Nowr.au 3501 a, which is the rap sheet of r r. Weiss, 
3 j01r, which includes motion to reduce before Judge 
Lasker, Judge Lasker's endorsement of that motion, 
and the reduced judgment of conviction, the amended 
judgment of conviction. I do not have the first judg¬ 
ment of conviction. It was Parch 8, 1972 and the 
sentence was eight months. 
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1 


weias-cross 


I 


MR. NEWMAN: will your Honor boar with me for a 

minute? 

THE COURT: Of course. 

(Mr. Newman examines.) 

0 Now, when was it that you first, decided t.c 
cooperate with the government, Mr. Weiss? 

A I started tc discuss with the U.s. Attorney 
September of 1972. 

Q 1 am sorry, did you say December of 1972? 

the COURT: September. 

A September. 

Q September? 

A Right. 

Q And *t th«t point, .o I undoratand you corractly. 
you had bw convlctad of tha Imperial manipulation, you 
were sentenced to eight months? 

A Yes, sir. 

Q During the course of th* discussion in September 

of 1972 did you inquire whether you could get som* help 
frosi the government to get that sentence cut? 

A I am just trying to think — yes, sir. 

Q And at that point in September of 1972 you were 
already indicted in Lanai 

A Excuse me -- 
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W#riaa- cross 


I ?«<iard Tavlcr say a lot of thlnas.*- 

tSlt qu * 3ti “ V-ou end did you « l( t .., r 


j j AT l S T ? 


y<ii-s. 


o tod WM it intendad by your answer. Mr. - mxs , , 

to tadlcat.* to that jury that Mr T*vi_,»■ 

y ia / lor was not telling th- 

truti. wh*n he eatd that? 

MISS NEIMAN: Objection. 

THE COURT: Sustained. 

o NOW. MT. w.iuu, I huvo „ S(J . lot ef „ u „ UMs 

I " ,d * ilcw,r “ th » t yo» n«d« in connection with th. first 
Imperial trial, do you r*m«mb*r? 

A Y*s. 

Q And you have told n® h*r-^ . 

ner# that >our answer 3 he 

those guastiena w«w untrue. 

TH E COURT: No , i think this i. just repetition. 

NEWMAN. T.iie is lust, introductory, Judge. 

THE COURT: All right, let. u8 get on. Let ur 
got to th* point. 

o Mr. wet„, when did you decide to cooperate with 
th* qcvornnwmt? 

A I «Ank I had ray firat moating with th* u.s. 

At to m*y October, 1972, I b*li«v*. 

0 And you ftlfUd in th* tot X*p*ri.l trial in j 
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2 Of 


W*ig£} -CJTC'iC 

Decembor of 1971? 

A Y*d. 

Between that, tin*, between December cf *71 
OctcL.« Of -72 did you toll Ur, your firot Noting with 
th* government about cooperating? 

I t^elieve it was October, 1972 . 

0 B*twn*n that period of time, air, were you 
indicrsd for perjury in the first Imperial trial? 

A No, sir. 


HOW th«r* cmr* r tin*, did t.h.r* not.,that : 
tennis, Alport. b.,» to cooperate with th« gov,rum,nt? 
"• Yea. 


Q Wlien waa thie, eir? 

I think it was some time in May of ’71 or *72 - 
I am junt. really not sure. 

WiB U 111 f * ct M *Y of 1”2, Hecruet in December 
ef 19,1 b,, ““ ftl.! la th. first. Ino»riU7 
A Yea. 

Q It waa May of 1972, ian’t that a fact? 

A Y«e. 


0 ,iad M P* rt and you had dons everything 

together in connection with Imperial, had you not? 

A Correct. 

Q And Mr. Alpert, could he not give the lie to 
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Woiss-croea 


Wil4t ycu “* y “»« lying testimony? 

MISS NEIMAN: Objection, your Loner. 

THE COURT: Sustained. 

0 «» Period Mr. Alp* rt bagan to cooperat, 

" ‘ 90V “ t ““»«• *«- 0**-« Of -n to May Of 1S72 

U ' Jictud fcr P«J»*» la connection with that? 


No, 3 ir. 


THE COURT: H* hss 

alro*dy *asw*r*d that qu*«~ 

tica. 

o Whan you started to cooperate with th. governs,,«a 
““ ^ °^- » 72 ' « «- y ou just start *uin, wlth 

Ai W —_ « 


thvjin? 


* 1 ” aUy CCUldn,t glv. you a correct answer. 

I don't r»ro«mb*r. 

o Was It. Utar in 1972 you began to cooperate? 

' It could have been a month latar or so. 

0 S ° * rFrOXimIt * ly Octobar - November or oecember 

of 1972, la that a fair statement? 

A Correct. 

o And at that point do you ten ». elr . th . t y6u 

th * tr “* *» «“ «« States Attorneys? 

A Y*s. 

0 tod th * fc «» “0 todays data have you 

lean Indicted for perjury? 







? 


1 

1 

2 0 4 

2 

kp30 

Alport-direct 

a 

0 

As a result of y• ar conversation with Mr. 

4 

Uonadonn. did you h.v. a mooting .beat your axpans.s l n 

5 

conn.ction with too trip to Florida? 

c 

1 

A 

Yes. 

u 

7 

Q 

And wh.r* did this moating take pi aca ? 

8 

A 

At The Potpourri. 

9 

0 

And will you tell us who were there? ! 

10 

A 

\incont Gugliaro, Philip Bw&donna., myself. 

11 

Bernard 

weias and Erwin Layne. 

12 

0 

And will you ld«,tify Mr. Gugliaro, plaaaa? 

13 

1 

1 

MR. NEWMAN: Stipulate - i am sorry. Judga, 

14 

I did not get up — i am sorry. 

15 


THE COURT: That is all right. | 

16 


MR. NEWMAN: Stipulating the dafondant. 1 

17 1 


THE COURT: Yes. who is Mr. Gugliaro? 

18 

Newman. 

THE WITNESS: Thi gentleman sitting next to Mr. I 

| 

19 


| 

20 


THE COURT: To th. right or l.ft Of th. two man? 1 

21 


THE witness : Facing my right. j 

22 


THE COURT: All right, th. id.ntificaticn haa 

23 

been mad* 

« 

and is conceded. 

'V 

24 


NEWMAN. It. is not a hard comparison. Judge.' j 


BY MIAS NEIMANi 

25 

Q 

1 

How long be for. thin m..tin, had you mot Mr. 

j 
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kP 31 Alpert-direct 

Gugliaro? 

A A vary short: time — roayhe two w*oks. 

Q And where did you meet him? 

A At The Potpourri. 

Q And did anybody introduce you to hire? 

A I was introduced to hire by Barnard Waiss and Phil 
3onadon.ua. 

Q And by what name had you been introduced to him 
u, ‘ at wa,s naraa that ha wad introduced to you by, that, ie? 
A Vinnie. 


0 And had you soon Mr. Gugliaro bofora you were 
actually introduced to hire? 

A Yes. 

Q And where had you eaan him? 

A At. Ti* Potpourri. 

Q Now going back to this meeting -it. The Potpourri 

about the expanses, you mentioned that an Erwin Lane was 
t * l * r ®* long had you known Erwin Iayne? 

Approximately a year. 

Who had introduced you to Erwin Leyne? 

Barnard Weisa. 

Now, Mr. A1pert, will you tell us, to the best 
of your recollection, who said what at this mooting wher* 
Ex. Gugliaro, Mr. Bonadonna, Mr. Weiss, you and Mr. Layn* 


A 

0 

A 

Q 
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Alport-direct 


Incidentally, when : r. Layue was at : r. 

- a; lor 'e office, what van he doing? 

• r He was watching. 

r, Alport, did tnero conic a tir.e when you 
anted an advance or a loan of £25,000? 

• Yes. 

0 And did you sneak to Nr. Vincent Ougliaro 

about that? 

A Yes. 

° vhere did you apeak to kin? 

M 1 !>f -lieve I npoke to him about it the first 
tine at the Potpourri restaurant one evening. 

n 7vnd do vou remember around what tine of the 
year this was? 

I vould — to the l*est of nv rocollection, 

I think it was around the middle of November. 

0 And thin is still 1950? 

A Yes. 

0 ^nd vould you toll us what you said to x. 
Cugliaro and what he said to you? 

I asked Nr. (lugliaro if i could withdraw $25,000 
from the deal because I needed it to go into a real 
estate transaction and it was getting close to the clos- 
xng and I needed the nonoy, you know, rapidly. 
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-*- 

1 

qta Alport-direct 3 2 

I 

l 

2 

t:*s 10,000 shares? 


3 

* Yen, I did. 


4 

And how long after your conversation at fr. 


5 

lay lor's office with Weiss, Laync and bonadonna did 


6 

that conversation ta! e place? 


7 

hither the sane night or the next niaht. 

*♦ 

8 

9 

° And where was your conversation with Mr. 

Gugliaro? 


10 

A At the Potpourri. 


11 

And would you tell us who said what at that 


12 

meeting? 


13 i 

; 

A I did noet of the talking and I told ?'r. Gug- 


14 

liaro that the 10,000 shares were bought in the stock 


15 

and the stock went up maybe a point or a point and a 


16 

quarter and 1 couldn't understand it. Supposedly urray 


17 

lay lor owned all the stock. if 1 wnB put put 10#00() 


18 

share 3 of buy-in in at any one time the stock could have 


19 

moved 10 points, 20 points. 1 naan if nobody was 


20 

sailing the stock, there would be no limit where it could 


21 

go. so somebody was selling the stock while I was 


22 

buying it, and if that's the case, that's not the 


23 

j 

arrangement we had and I'd like to find out where the 


24 

stock wont to. 


25 

0 And what, if anything, were you told at that 
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1 


30-1 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Alpert-diroct 

vou sneak to i>r. ugliaro about theconversation you had 
with Mr. La'tocca? 

A I did. 

0 And ’./.hore did you speak to hr. '-"ugliaro? 

A At the Totpourri. 

Q And vill you tell us what you said to ; r. 

Cugliaro? 


7. I told Mr. fugliaro that "^here is no deal 
hero, Pay lor does not own the stock he said he did, he hour I: 
the stock but he never paid for it and the companion 
are soiling him out and all toe buying that ;;o put into 


t 


this deal is juet going to be eaten up by the companies 
selling into us, Taylor doesn’t own a chare of the 
stock." 

C And what, if anything, did "ur. dugliaro say 
to you? 

A- He said ho wan going to have a mooting with 
John and they are going to iron this thing out. 

I told :ir. Gugliaro that I wart to be at that 
meeting and Nr. Cugliaro said, "Ito, John won't have a meet¬ 
ing if you are there." 

'i'hen I said, "Well, lot Bornie go there*." 
lie said he wouldn't have a meeting with 
Bomie either. 


> 
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7ts Alpcr L-diruct lf)5 

I cav 6r -it doesn't naJ:o sense your going 

t0 * P * ak t0 John Lio * i'elleman is going to be 
thoro. Hellerman knows a’-out the market, vou don't, 
and you are just not going to accomplish anything." 

lle naid ' ^ on ' t ^rry, wo are dealing with 
John, we will accomplish it," 

0 Mr. Alport, uaa T. <3u<rliaro Ohio to qot 
hoe,’-, to you soon In connection with this problem that 
you had told hin about? 

ilC iiad a seating subsequently with John 

Lio. 

Ji-WMAN: <-.bjection, if your Honor please, 

unless we establish that this gentleman was there. 

TUI: Yea. i will sustain the 

objection unless - did Mr. Ougliaro tell you this? 

THE WITNESSi Yes. 

iHE COURT! All right. When? 

THE WITNESS* After the meeting with Lio. 

THE COURT: And where did he tell you this? 

THE witness, At the Potpourri restaurant. 
iHE COURT: And who was present? 

ilE WITNESS: Myself, Weiss, Ronadanna, Layne 

and Jug Haro. 

' r * ^irert, did there come a tine when Mr. Taylor 

A-30 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. CC 7-4580 







1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 I 


gta 


/'lpcrt-.lircct 


3o n 


irr .’’EI-.Ms: 


ves, your Honor. 


It in an good as any tine, 


THE COUNT: 

of the jury, suppose you 
recG3P and we will resume 


:'r• Foreman, ladies and gontlonr.i 
Ue excused nov' for our luncheon 
at 2 o*clocJ:. Thanh you 


ver/ much. 


(The jury left the courtroom.) * 

TITE COURT: hr. Mpert, you may be excused 

until 2 o'clock, 

(The witness 1* ft the courtroom.) 

7’HE COURT: 'r. hewnan,\ou ’ad some applica¬ 

tion or applications you wanted to make* 

!T„ NEWMAH: Yes. 

I wanted to move for the withdrawal of a juror 
and a declaration of a mistrial based on the testimony 
or the answer given by the mi agent. Judge, in which, 
in response to a perfectly simple question ar to "!xhat 
do you do for the FIJI?" him saying, "I'm in the 

Division," and at thin point we had the picture 
in, your Honor had given v/hat your Honor considered a cau¬ 
tionary instruction. I respectfully suggest to your 
Honor that this washed away the effects of that caution¬ 
ary instruction, not through any fault of your honor or 
hiss Telman, but it didn*t come out. 
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3 r * o 

I didn't vnat to highlight it at the 
tine. I respectfully submit tiiat vo not. have t Vo rictur.: 
of ;• r. rugliaro being named in an indictment in 
Jnperial, this gentleman litre, Mr. Alport, has 
testified in greater detail for Imperial than ho ever 
did before at the trial that he testified in, \o have the 
pictures in now, albeit your lionor’s cautionary instruc¬ 
tion, and we have the statement by the rni aqont that he 
i 3 in the Criminal Division and that ho took mtarial 
from the pocket or the possession of Pr. '''ugliaro. 

I respectfully submit I don’t know how 
I can try this case without*putting hr. rugliaro on the 
stand and witiiout this jur - -' drav/ing the inference that 
he was indicted, having up in the air the Idea that 
he xuay have ! een convicted of a crime, and that he was 
searched incidental to some arrest, and we have those 
pcitures. 

I say. Judge, it has created a naze and a web 
that I don’t really think wo can hide our heads in 
the sand and say can be cured,no matter hovr well inten- 
tioned your Honor is, by any cautionary instruction and 
I reluctantly and respectfully move for tho withdrawal 
of a juror. 

VTIE COUKTt I think I will deny that applica- 

I 
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Alp«rt-direct 

trip from anybody? 

A Yea. 

0 From whcm? 

A Michael He Herman. 

Q And have you had a conversation with anyone else 

about your getting that money? 


Yea. Mr. Vfaies and myaelf both conferred with 
vinnle Gugliaro *out th. fact that w* would need the money 
to go down to Houston, and It was okay, end wo received „ 
monsy when we left end the rest wes wired down to u,. 

Q Did there come a time some time after your trip 
to Houston, Texas, that you apoke to Mr. Gugliaro again 
about the money that you had been given to go down to Texas? 

A Thls Wi * » fow weeks after we had returned. 

Q And whora was that conversation? 


A At The Potpourri. A cell was placed to Houston I 
by Erwin L.ynt and apo).e to a man called J.L. Patterson, 

and th. call waa placed to P.tteraon by Layne asking Patterson 

if -- 

MR. NEWMAN: I am going to objact to this con- i 
varsaticn, Judg«?. 

0 Was Mr. Gugliaro thara, Mr. Alpart? 

A Yas. 

THE COURT: Whan tha talaphona call was made’ 

I 
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19 

20 
21 
22 
23 


S 


24 


25 


kp4 Alpert-direct 

THE WITNESS: Yes, air. 

THE COURT: All right. 

A it was in the office downstairs at The Potpourri, 
and Layne called Houst-on to find out where the moneys had 
gone. Weiss and myself had told them that we paid off 
brokers with the money, and we hadn't — we just split the 

money up and kept it ourselves, and Layne called Patterson 
for verification on this. 

Q And did you say anything after the phone con¬ 
versation to people who were present with you? 

a Yes. i said that Patterson wasn't telling tht 
truth, w« did pay off the brokers, and that's it. 

And that fact was not correct, waa it? 

No. 

I 

THE COURT: Who made the trip to Houston? 

THE WITNESS: Mr. Weiss and myself. 

Q Mr. Alpert, did there corns a time when you went, 
on vacation during th# month of December, 1969? 

A Yes. i left for Florida with my family, i believe, 
on the 19th of December. 

* 

Q And did you corw back to New York at. all during 
your vacation? 

* Y * 8 ' for cx ‘* d *y towards tht end of the month. 

0 And were you in Mr. Murray Taylor’s office at 
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Alpart-direct 


kp5 

all that, day? 

A Yaa. 

Q And do you racall who alaa w« B » t Mr.Taylor’s 
office? 

A Mr. H.U«r m „, Mr. »«i„, nyaalt, Mr. Boi.»don na 

and Mr. Layna. 

Q Mr. Alport, did you avar hava any convocation 
with Mr. Gugliarc or wara you avar praaant during any con¬ 
vention where a phena call waa discuasad with Mr. Gugliaro 

praaant only -- not if anybody alaa waa present whan ha v;ae 
not praaant? 

A Waa I physically praaant at a meeting or had a 
discussion? 

O' J», wh«r* Mr. Gugliaro w. a th.ro la ejection 

with a phona cor. vara at ion. 

A No. 

0 Did thara coma a time whan you h-d * convnrsition 
with Mr. Vincant Gugliaro on tha potential profits from 
Imparial? 

A Yas. 

0 And approximataly whan was thin? 

It was tha first or second weak in January of 

1970. 

0 And whara did this conversation taka P i sc c? 
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2 

k P 6 Alport-direct 


3 

A At The Potpourri. 


4 

Q And who was present? 


5 

A Layne, Philip Bonadonna, Vincent Gugliaro, Mr. 


6 

w*isa and myself. 


7 

Q And will you tell us who said what in thin con¬ 

1 

8 

versation? 


9 

A I was speaking with Erwin predominantly because 


10 

Erwin waa taking notes so far aa the amount of stock that 


11 

woe cold over a pariod of time from the beginning of the 


12 

year on. This stock that was sold from the beginning of 


13 

ths year on was going to bn divided as soon a& the settle¬ 


14 

ment date came through between the two parties involved -- 


15 

He Herman and ue. 


16 

Erwin had notes as to how many shares ware sold, 


17 

and t..^ figure -- the dollar figure which was proposed at. 


18 

that time I think was about $140,000 of securities which 


19 

had been sold and bought, and we wanted to divide that 


20 

$140,000 up. 


21 

0 And did you hav* a conversation with this is 


22 

the conversation that you were relating with Mr. Gugliaro 


23 

and all th ehera were present, is that correct? 


24 

A Yes. 


25 

0 Did you ask to go to any meeting in connection 



with t profits of Imperial? 

) 
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3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
2? 

23 

24 

25 


Q 

A 

0 

A 

Q 


no Herman-direct J j c 

A No. 

Q NOW, going back to that meeting and the people 
who you mentioned were there, had you ever met Phil 
bonadonna before this meeting? 

A No, rua 1 am. 

Had you aver met Erwin Layne before this meeting? 
No, ma’am. 

Had you ever met Vincent Aloi before this meeting? 
Yes, ma'am. 

Will you tell us, indicating who said what, what 
was said at that meeting? 

A Well, we sat down for lunch, we were along a 
banquet in Gatsby’s, an d Mr. Dioguardi was sitting at the 
head of the table, sort of at the head, and Mr. Gugliaro and 
Aloi were sitting on the right of him down, like, in the 
middle of the table, and Mr. Dioguardi, addressing himself 
to me, although he had told me what his conversation 
at a previous meeting was, said to the table and directing 
primarily his conversation to Mr. Vincent Aloi and 
Mr. Vincent Gugliaro, he said, "I had Michael come back from 
Puerto Rico," and he stopped and he said, "Jack," to 
Jack Kelsey, who was sitting at my left, "if I say anything 
tnat wasn’t discussed at the last meeting, will you please 
interrupt me and stop me and correct me because 
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tiu.t is why I had you at the last meeting." 

| 

Mr. Dioguardi went on to say there was a meeting 
and that Mr. Taylor, Murray Taylor, had met Mr. ?rwin 

! 

Layne and Phil Bonadonna and Mr. Murray Taylor had said to 
Krwin Layne and Phil Bonadonna that he, Murray Taylor, 
was Johnny Dio's partner and Johnny wanted the record to be 
shown and he said that Murray Taylor was not his partner, 
that I was his partner anu that Murray Taylor shouldn't have 1 
said that Johnny was his partner but because I was involved 
with Murray and Johnny was my partner that he had gone 
to the first meeting and he wanted everybody to underhand 
his relationship to the deal, that he wasn't Murray Taylor's 
P ar tj* er / that ne was my partner. 

He went on to say that at the previous meeting 
there was a discussion of front — 

MH. NEWMAN: 1 am sorry, Judge, I assume he still 
means Mr. Dioguardi. 

THE WITNESS:Yes, right. 

I 

I 

THE COURT: I think you are right. 

MR. NEWMAN: Because he had a whole bunch of 

people. 

THE WITNESS: Mr. Dioguardi is doing all the talking 

now. 

MR. NEWMAN* T am sorry, Mr. HeHerman. 
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Hellerman-direct 



A Mr. Dioguardi is saying at the first meeting 
there was a discussion of front money and th* there was a 
discussion of Ronnie Alpert needing front money to be 
able to sell the Imperial Investment stock and he explained 
that Mr. Alpert, that he was told from Mr. Aloi and Mr. 
Gugliaro and Mr. donadonr.a, Mr. La; ne, that Ronnie Alpert 
had a mutual fund in Texas and that at 524 a share he could 
sen the whole block of 111,000 shares that I had said 
was outstanding at that price and they wanted — "they" 
meaning Mr. Gugliaro, Mr. Aloi and Ronnie Alpert's side 
wanted 5400,000 for making the transaction or selling the 
block of Stock to the mutual fund ana they wanted front 


money, 


The front money started out being asked at 


100,000, then 25.000. And he asked Jack Kelsey during this 
conversation - this is Mr. Dioguardi - "Jack, is what X 
am saying correct?" 

Jack nodded his head, Murray Taylor modded his head 

and I interrupted at that point and I said, "John," referring 

to Mr. Dioguardi now, "naturaliy, you didn't agree to any 
front money." 

Johnny said, "No, I didn't." 

I said, "Well, I don't believe that Ronnie Alpert 
can do the deal, because those kind of deals are impossible. 
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Those are dream deals, they don't happen." 

He said, M I will tell you what you do. Ronnie 

Alport doesn't need the front money and doesn't have to 

make the price of the stock U or $26 and sell it to a mutual 
f und." 

1 said, "I will do that." I said, "You take -- 
you get Mr. Aloi's word and Mr. Gugliaro's word right now 
and they can make the difference, John. I will deliver 
to you 111,000 shares of Imperial Investment, you deliver 
it to Mr. Aloi and Mr. Gugliaro and let them give vou 
$2 million for the stock and they don't have to make 
400,000, they can make 600,000 or they can make 800,000, 
because I will take the stock to 28 or 30 or 26. That is not 
the problem. Ronnie Alpert can't do the deal and ne is just 
looking to take down front money. It cannot be done the 
way he is saying. So if they believe, Mr. Gugliaro and Mr. | 
Aloi believe that Ronnie Alpert can do the deal, then 
just take their word, John, and I will make the stock 28 or 26! 

I 

or 30, whatever price they want, and I will hand them the 
stock and you get their word that you will get $2 million." j 
At this point Mr. Aloi looked at Mr. Gugliaro and ' 
they got a little nervous, they didn't know what to say 
next, and then Mr. Bonadonna and Mr. Layne interrupted and 
said, "Why don't we give them a chance?" 
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I said, "John, if you want to give them a chance 
out of your friendship for Mr. Gugliaro and Mr. Aloi, that 
is all right, but there is not going to be any front money 
here and I just don’t believe it can be done." 

That was the basic conversation. 

MR. NbWMAN: At a convenient time to the Court 

in the absence of the jury, I have certain applications 
to address. 




ititl COURT: Yes. I will consider them in a few 
minutes. It is almost time to stop. 

right, go ahead. Miss Neiman. 

<J Mr. he Herman, in the course of the conversation, 
did Mr. Dioguardi say anything about who was present 
at the prior meeting which he was telling you about? 

A Yes, ma'am. 

G And what did he say? : 

A Mr. Dioguardi at the beginning of the conver¬ 
sation, when he addressed himself to the whole table and 
explained that he had asked me to come back from Puerto 
Rico and he said at the previous meeting Mr. Aloi was supposed 
to be at the meeting and that is why he had brought Mr. TramuJti 
to the meeting, but Mr. Aloi didn’t come to the first meet¬ 
ing but now everything that was being done was known both 
by Mr. Tramunti and by Mr. Aloi. 
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hellerman-direct 

Now, do I understand, Mr. He lie man, 
that the dual was being discussed at Mew Gatsby's Restaurant 
at this meeting about which you just testified involved 
the stock of Imperial Investment Company? 
i’HL WITNESS: Ye3, sir. 

the COURT: All right. We have time for about one 
more question. 

Q Mr. hellerman, had you ever met Ronnie Alpert or 
bernie Weiss before this meeting at Gatsby's? 

A No,ma'am. 

THE COURT: All right. Suppose we stop now. 

It is 4:30. 

I have told the jury that we would atop at 

4:30. 

Mr. Foreman, ladies and gentlemen of the jury, 

bear in mind not to discuss the case amongst yourselves or 
with anybody else. 

We will excuse you until 9:30 tomorrow morning 
and we will try to start promptly at 9:30. Thank you 
very much. You are retired. 

(The jury left the courtroom.) 

TIiE COURT: All right, Mr. Hellerman, you may be 
excused until 9:30 tomorrow morning. 

Marshal, you can arrange now in any way you see 
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THE COURT: 






1 


gtbr 20 



for Mr. He Herman to leave the room. 

1HL WITNESS: Thank you, your Honor. 

Tilb COURT: I wonder if it isn't perhaps more 
prudent to wait a few minutes and let the jurors leave 
the floor. Do you think? 

TitE MARSHAL: Yes, your Honor. 

THE COURT: Then why don’t you sit back in the back 
of the room or wherever it is convenient. Let us give 
the jurors time to leave the floor. 

MR.NEWMAN: Thank you, sir. 

THE COURT: All right, Mr. Newman. 

MR.NEWMAN: I have alternative requests for 

relief. Judge. 

I would respectfully — 

THE COURT: Would you rather do this out of the hca 

ing of the witness? 

MR. NEWMAN: Yes, I would. 

THE COURT: Why don't you come up here. 

(At the side bar.) 

MR. NEWMAN: Based on his testimony, Juoge, I 
respectfully request in the alternative a mistrial on the 
theory that the collateral estoppel motion that 1 made really 
haa no bearing after Mr. llellerman's testimony, because I think 
he testified to the entire Imperial conspiracy either 
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Q " !r. H*llormAD , did Mr. Alport, and Mr.woi** * v .- r 

attend these maotings at c.atsrijy' c? 

A K’O, ma'am. 

Q And why was that? 

A Mr. Diogu&rdi 

MR. NEWMAN: I am going tc oLjoct to hhu.t. 

THE COURT: Sustained. 

By tha way, do wo nooci to got into all the 

i 

dotallo of tho conversations at these various ir>* tinge? 

Isn't the government's purpose to prov* that 


I 


the do fond ant know th«s#i parsons and discussed Imvsriel 
stock with tham? 

MISS NEIMAN: Yas, your Honcr. am! I will try 

to shorten tho conversation. 

THE COURT: Lot us not a9k him what was the 
conversation. You can aak him, "Did you discuas Impair'U 
stock," or coma tiling else. 

MISS NEIMAN: Vory well, your Honor, I will do 

that. 

THE COURT: I don't think w* need the details. 


Q Mr. Hollorman, did you over hoar Mr. Cugli&ro 
mention a rostaurant in Brooklyn whoro ho would m*et Mr. 


Alportor Mr. Weias? 

A Yss, ma'am. 
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25 


ypc'-fi to him. 


T M J'ri t T have no further questions, 

• f r court* 11 richt, M r. J’orai'nr and 
ladies and gentleman of the jury, suppose wo Lid:*.- n 
fe»- minutes' r<’cosd while j take up nor« questions 1 ai 


«'it’ COUPSc!. 


Vf>u : ay retire to the jury root. 


('I)'.c jury left the courtroom.) 


VHP court* 


11 right, if. ’.’ollorvan, ve v.jii 


ercu.Me you for a few Minutes and you can wait outside. 

('he witness left the courtroom.) 

j 

"\ V. COURT* Nov, r. ’Jew.au, I riade n j.eto 
that you ”antet. to nako an application. 

f’R. JJrVM'Mt Judge, I r-ovn again in the al¬ 
ternative for cither a r.intrial cr that your lonor 
instruct this jury that Mr. Cuglinro has been twice acquittnj- 
of '*is involvement in Imperial, and I respectfully call 
your Honor's attentionto the fact that these question? 
as posed by Miss ?:einan,and I think your Honor picked it 
up Hor»ovherc along tho lire, wore designed and in fact 
resulted in ”r. rellerr.au recounting intoto everythin" 
about the Imperial situation, including conversations 
in great detail between himself and Mpert and everythin.; 
else that had to do with Imperial, and T don't see, 
despite your Honor's good intention anti your loner's 

i 
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!l 

eo«. . 

I 

1 

! 

2 

i!« noi-ition it t ,c uoqinniiv,, i r you do it auaiu fr t o 


3 

riddle ami if you do it a a'.n, trout respectfully, -it *. v . 


4 

f ' n ‘-» that they ,i jsrocnrd Imperial, i »ay to "c:u in the 


5 

posture of the ca3on # in tac posture of the ruostions , rt- 


6 

rounded l-y the govorniv*nt and the anst ern elicited fror 


7 

this witness, the oovc-rnront can't hnv- the lent of loth 


8 

’•’Orion. ’• hoy have draoeou Imperial ri<*;;t through 


9 

t».is trial and T think this jury .should 1 o advised th-'t 


10 

‘ r. Ouoliaro wan twice acruittcd, others inn he ir, on trial 

1 

11 

for a third tire in Irperi.il. 

l 

12 

.l>r Colr.. j ! r. .lowan, Tripori~1 , fchouqn In 

13 

relevant to rany of the counts in the indictment. 


14 

’■’or instance, one of the counts T just happen to rwe: , 


15 

charges an offense because ?-»r. (Ju^liaro testified tint 


16 

he nover discussed Imperial with, and f ooreticallv all 


17 

discussions could certainly cone in. I thought vc • 

i 


18 

j 

had had enough ar.d therefore I suggested that wo did 


19 

not need every word that vos said. If it was a di s- 


20 

cucsion of Imperial that rakes the government's point just 


21 

! 

a '>out as well as the actual words that wore used. 

22 1 

ll 

ii 

t’non further reflection I cannot accept your 


23 

;joint about the acquittal of hr. Cuglinro and I deny 


24 

this application. 


25 

I an going to give as strong an instruction 
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as 1 can that !.<•* inn't ,.i 

x c tf. j... ; c.M-irf'ot v-it’i shoe) nn,:i u’.a« 

,:i ° h or any r ‘ ,rr ' of securities and that whether 

guilty or innocent ir the Imperial offer men in 

“*•“* irwacvwt to the C«,nr 3 here iu „: that tl ,. jury 

"•'.''Ul-: I’l-irt-iar.: it entirely ana not n-.-oulato as to Um 
romlt of that trial. 

’ p * WWW*t If your Honor please_ 

r i:n OOUVT: Mw, suppose though T v» ro tr 

adopt your re cine nine and either pon.it you to brine 
it out or I >™ to Instruct the jury that ' r. , uoli.cro 
'■art ; c«n acquitted. Kow could I stop inn eii .an 
fror* arguing and asking the jury to accept that or 
course he van accuittecT, bocauno he perjured hi.vmlf. 
r-r. ‘JEWKAN. 1’inc, I don't care, 
fhr COLRT: j know. i ut whether the 

alloyed faint- test irony had any effect at all in rot an 
essential eler ent of the offense and it is totally 
irrelevant. 


M r . riEm'iJt Yes, J ut you sec, Judge, wo arc 

in a different posture here by virtue of the collateral 
estoppel notion because the government has already taken 
a position inrenoranda and in affidavit that an a 
ratter of law Ids testimony at that trial did not in¬ 
fluence the verdict because. Judge, they can't nay 
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it influence*** the verdict. Vho i-in,.to t: , v o 


th,,, ‘ V' our *OKor on t:, :»ornn of -i rik M .. ort . 


/our or vmrt scriour.lv consider iy collateral rr.i:o- • 


otion to they have t* taVo the position • •hie 5 ; t: ;! c'v 


."vo already tah^n. 
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Till. COURT. Certainly I *-.m nr,*- going Vo find 
collitoril estoppel with 3 verdict 1 thr.t. >;*? brcuqb* ?J cu* 
by false testimony aind in that. v.y the moi would »> 4 ;car>e 
punishment altogether. Wo would .-nv«r hav»* a synt^n of 
justice. That ie totally unrss.ponabl*. 

No, I am convinced that what I balinv* tc b>- 
tb* correct rul« found in a numbar of c« 13 *b is that th* 
rocult of tha. first trial ip utterly irrelevant. believe 
it is e. qccd rulv and I think, among other ro.icce'j, 
becauet otherwise you and Miss Naiman would be» arquing 
about the affect, cf th acquittal at tha first. trial on 
t.r.»» quilt or Jumoceuac* of t.hi nan giving falsa testimony 
a*vi t h+ way to kvsp out those irrelevant matters is 
just to rule, as I do rule, that t.ha quilt or innoc^nc**, 
conviction or acquittal, ot this defendant at the Imperial 
trials has no bsarinq on th® issues h»re. 

MR. NEWMAN: Except, Judg*, nil cf that ia 
wonderful in theory — and I don't mean it La woo.darful 
in theory, it it erroneous in theory - but in prcrtice, 
sb it was practiced in this case, that was far from the 
situation because I think, to use street vernacular, 

Mr. r.uqliaro get the short and of the stick bocaus* 
witness aft«r witness was asked questions a certain way 
to elicit ovary one of thi* gory details Involving con- 
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op 2 

v^rsations, not only Involving Mr. Gugliaro, but. conver ¬ 
sations involving Hellerman and Alpert when Gugliaro wasn't 
«van fc '-re. I say they can't have. It. both ways. 

That is all right, if we >r« dealing in a 
vacuun, but w« are not dealing in a vacuum. 

THE COURT: I think generally when Mr. 

Gugliaro was net there, I don't, think I oermitted tha 
details of the conversations, at laaat on son-.-* occasions 
I certainly oustained your objections. 

But when ha ie thsrs, the government ie provinq 
that. h« discussed Imperial with thftae people. 

MR. NEWMAN: Judge, I didn't want, to be placed 
in the position of jumping up everythree minutas to object 
to conversations because I didn't want to attach that 
great. a significancs to it, but I would vsnturs to say 
to your Honor, if we wsrs tc juat. look at the transcript 
of Mr. Hellsrman'a testimony this morning, there was 
conversation aftsr conversation that didn't in any way 
rslate to Mr. Gugliaro'* involvement in Impsrial. 

For sxampls, Mr. Gugliaro is allsged to be 
at a table, Judgs. Lst's concede for t-hs moment just 
for the purposes of this argument that the issue ie Mr. 
Gugliaro 'a involveraant in Impsrial vis-a-vis the perjury 
where he denisd his involvement. 
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THE COURT: Mr# Clerk, will you give this . 


3 

to the marshal to give to the jury and mark the note 


4 

the next court's exhibit. 


5 

(Court's Exhibit 1 marked.) 


6 

MR. NEWMAN: When you have a free moment 


7 

from your calendar there in something which has come to 


8 

my attention in connection with our case and I vould 


9 

like to put on the record. 


10 

THE COURT: Do it right now. 


11 

MR. NEWMAN: I happened to he sitting 


12 

across the hall while Mr. Weiss is testifying in another 


13 

case and the government just now across the hall 


14 

produced a memorandum from the Federal Bureau of 

• 

t 

15 

Inbestigation indicating that fir. Weiss became a coopera¬ 


1 16 

tive witness with the government in February of 1971 


17 

i 

and there in a whole memorandum and interview report which 


IB 

was just handed up which greatly varies from his 


19 ! 

testimony here of starting to cooperate in October of If71’ 


20 

and which raises another problem. Judge. 


21 

You may remember that a piece of testimony was 


22 

allowed into evidence concerning a conversation that 


, 23 

he, Weiss, had with my client at the tine of the Trporial 


24 

trial in December of '71 concerning what ry client said. 


25 

in words or substance, he, Weiss, claims that if any vit- 
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nosses mb produced who saw him in the Potpourri, he is 
going to say it was the Chez Joey. 

How, I asked for a side, bar at that tine and 
I raised the possibility that it was an invasion of 
the defense and Miss heiran, and I am certain in good 
faith, assured this court that ho did not start coopcrat- 
inn until October of -72, but now lust right ncros , t!lo 
sail Mr. Higgins just gave out Ms 350(1 Material, a report 

Indicating a whole report by Weiss as an informant ar, of 
February 1, , thinh it re<luircg y, e attentio|i 

of this court at a convenient time to see that report, 
no3t respectfully. Judge. 

THE COURT: You certainly have a right to 

raise this question at any tin,e, tut for all I ).now at 
this tire it nay be academic. 

MR. UtXtKIi It could bo. I at. just calling 
it to the court's attention as soon as 1 found it 
out. 

11X88 1 Vi 11 be glad to respond. 

THE COURT: I think a response at a later 

tire, because there is v-ry little I can do at this 
point. 

MES UEI!7U: i j ust v;iph tQ ndvifle thc 

court that one of the documents that I turned over to vour 
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donor for your honor to look at was a nenorandur. indi¬ 
cating that Mr. V.’eiss vas, to Judge Lasker, indicating 
that Mr. Weiss '«g an FBI informant in February of 1971 
and he was not cooperating and was never a witness; 
in fact, was indicted, went to trial and was indicted tv/o 
more times. raid therefore I think the point Mr. Nevrinn 
makes is not relevant at all to those proceedings. 

f’B. NEWMANi I don't want to thrash it out 

now. 

THE EOURT: I thought I was ruling on whet'.'.or 

this material was a statement of the witness relating to 
hie direct examination under 3300. 

MISS TJEIMAN: Your Honor, when I handed 

the material up to the court I advised your Honor that 
I did not think it was producible under either 3500 
Brady. Your Honor made the ruling that you were: 

making your ruling on 3500. 

I stand by ny decision that it wag not Brad" 

material. 

MP. NEWMAN: I think there is another 

facet. 

THE COURT: Nothing I sa _ now is intended 

to prejudice either side. I just cannot determine the 
natter now, but both of you have leave to go into it at 
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any time when it becomes necessary. 


84Sa 


MISS NEIMAN: Thank you, your Honor. 
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-126 


2 

jlractlv or through the souths of other co-consplra- 


3 

tDr '' ^ prctsxt ‘t. hugllaro was at the table. 


k 4 

but he started all the wav bach f r0 n the letter - and 


5 

° Ut - 1 « Jn,t to Interrupt it because 


6 

1 dS ‘ !B ’* '' ,nt t0 att#ch <"><**« significance to it, but 


7 

ad testified, in ny recollection, within five routes to 


8 

t. l ie entire conspiracy. 


9 

! > client van acquitted of thin conpsiraey 


10 

and if collateral estoppel in to have any waning a t 


11 

an I think It has meaning vis-a-vis this gentlonan. 


12 

and 1 would eule.it to your Honor, at the ri,b of in¬ 


13 1 

1 

jecting character Into tide. It doc not Involve 


14 

f ' tM i0lna "' bUt thia eentlonan in so worldly vis-a-vis 


15 

testifying in courts he has more stand tine than 


16 

perhaps none of us, and I would eubnit to your ,'or.or that 


17 

it was done deliberately bv hip because I have seen hin 


18 

testify before, and ! subnit I should have one of two 


19 

things, either a mistrial or, in the alternative, r don-t i 


20 

nee wny I should not be allowed to bring out of this j 


21 

witness that DioOaardi was acquitted — t , 

— I know what I an 


22 

a inq, Judqe Tranunti was acquitted, Aloi was 


23 

acquitted and ny client was acquitted of that T,.,>,ri«l 


24 

conspiracy Judge, because I an trying the In r eria-1 


25 | 

conspiracy again. Judge. 


i 

j 
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9 ; 
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10 

jl 

11 | 

12 || 

I 

13 

14 j 


16 


17 I 

| 

| 

18 !l 


19 


20 

21 



24 

25 




'! 27 


* 1' bOERT: I don't think t iat vv r u are ami 

1 an. not going to change my ruling. j deny tho notion 
for a mistrial. 

I an still considering the 'mention whether 
to tell the jury myself that the defendant hero was 
acquitted, because I on going to tell then that we are 
not trying the Imperial conspiracy, it makes no differ¬ 
ence whether he vao acquitted or convicted; ve are onl” 
trying whether he testified falsely. nut I haven't 
overlooked the fact that you want the jury to ) t; 
made aware that he was acquitted. I an going to toll 

tJiem in the name Lreath that it is completely irrele¬ 
vant. 


:h. NEWMAN : That’s fine. That's fine. 

<ISS >.liman » Your Honor, before you make 
that decision, will I lie given an opportunity to ho 
heard? 


THE COURT: Yes. But we don't have to do 

it before wo finish with thin witness. 

Anything else? 

TP. NEWMANi Mo. 

I just v,anted to ask you, by way of instruc¬ 
tion on cross examination, whether you will land on 
mo like a ton of bricks if I try to ask him whether ho 
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re you 


l.no* s .-.hotaer John Pio^-uardi *./as acquitted in 
Imperial. 

'■ISS HElMMlt No. 

• «. NT.WM/JI: i an asking the judge this, • isr. 

Teinnn. 

-HE COURT: ho, I won’t perrit that. 

*iR. N£Hokay. 

• fTT COURi : But I will let vou ask no 

to tell then that John EioGuardi wan acquitted. it 
-ill have the saw? effect. 

■ ISS :tIfT7d-i: In front of the jury? 

ruling on that tnat he io permitted to — 

THE COURT: :.o # not yet. ;.-ot yet. 

vu '. h’EW’lAN: Thank you, sir. 

THE COURT: Mine N'einan, I think you ought 

to conBider your position on this. if there should be 
a conviction of this defendant you know what they will 
do upstairs, and from my standpoint it strikes me it io 
muen more prudent regardless of the technicalities of the 
earlier oases to tell the jury that this man was 
acquirrod. 

I’ISS NBXMANt Your Honor, 1 elievo me, I have 
' ,<ld *° Veral conferences with the chief appellate attorney 
and the head of the Criminal Division with respect to 
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thin problem and we have come to the view, based on the 
prior la-. - , it is either what it sayc or it isn't. 

” nd if it in inpossihlc to determine vhat the jury decided 
then there in no reason for the acquittal to cone in. 
r-thorvise collateral estoppel would not mean anything. 

THE COURT* but — 

’tisr NEIhAIJt ! r. Eewran only vrants to uso 
it to n!iow the jurv believed ‘ r. 'Tugliaro ~ 

'IK. HENMAN t I won't nay a word a'.out it. 

’ihfi COURT* 1 won't permit that. 

IPS KEIflAW* Also the jure decided some¬ 
th inq that van relevant and the very fact that the 
jud<je aav S they should disregard it, why should thoy know 
anout it if they must assume they didn't mean anything? 

'THE COURT* because I think myself, with mv 
experience in all these natters, I would conclude tnat 
this defendant line! been acquitted at the prior trial 
mvBulf, or otherwise I would reason the government', 
wouldn't bo prosecuting him right now. 

I think it is arguable that the jury, with 
considerably less experience than I have with these nat¬ 
ters, night conclude that he had been convicted, and th.At 
is Rcr.ething, since wo know it isn't the fact, they 
ought not to be able to hold agaJ.r» 3 t him. 
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’'T‘"S IJEIbAH* Your Honor, the government* ■: 

»on It ion on t' at is, one, a curing Instruction from v. to 
court ought to suffice. 

Till’ COURT* What curing instruction can I 
give except that he vasn't convicted? 

"IP£ R'KIt’/^N* Simply they are not to 

speculate v«hat happened at the prior trial one *:av or 
tlio other. Indeed, they might think there vpre throe 
trial? the way *'r• hewnan has been aoing anting r, 71- 
’■ert 'mentions and there war no result from any of then 
the way it stands now. 

THE COURT* In cape of doubt it is better 
to err on the side of the defendant in a criminal 
cane. You know that familiar principle. 

'IRS NEIMAH* I do, your Honor. That's 
why 1 prouonc that hr. Cugliaro was simply a witness 
who testified and the jury not Knov; he was a defendant. 

THE COURT* Yes, but I an not touching any 
indictments. That's out. 

we don't need to do anything more at the 
nanent, but an I say, I still have under advisement —- 

*'R. NEWPAIis I just wanted to amplify it. 

I think the mention of names such as Aloi, who is a 
constant publicity name in the context hero, and Trariunti 
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and the context that they wore mentioned, and 1 ..ill 
direct*our honor's attention to it when wo have the 
minutes tomorro w, to loo- at the va- ' r. Vollorr.an out 
it in to ' ring ti e overtone of respect and relation and 
the involvement in it were done for no other reason than 
for r. He Herman on a proven formula to impress a the 
-jury allegedly with Mr. Gugliaro's relationship to 
■ loi, Tramunti and Ho-'-uardi, Judge, and I an!, you to 
read that carefully. That is another string on the 
question of a mistrial. Judge. 

COURT: No. I heard him testify and 

I don't think that calls for any action by no at the 
present tine. 

1 axso checked the indictment and such a 
meeting is relevant, because his acquaintance with 
Moouardi and his acquaintance with Hellorman — 

'*• J.EWMAN* I wan not disputing — 

NISF HEXMAK* Tha first question of the 
indictment was "Did you speak to Aloi or Tramunti?" 

:'R. 1 IKV7MAI1t I didn't ao into the question 
of relevancy at the moment. 


illL COURT: X don't think we need to discuss 

it any further. I think I have the point. 

I 

Anything else? Okay. 

(Adjourned to January 16, 1974, at 9:30 a.ra.) 
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25 !i 


Cics lo-croits 


® Mr*. Cicalo, will you kMp your vole* up so that, 
this lady and myself can hoar you, please. 

Mro. Cicalo, I ask you to tako a look at 
Dofondant's G in evidence, this picturo. 

Is that a fair and accurato roproduction of th* 
front of this club whoro you worked? 

A Yos. 

Q How, this club that you werkod at, woe that 
locatod at 5221 Fostor Avenue in Brooklyn? 

A Yos. 

t ,t- 

Q NOW, you told us on direct examination that 
you bolievo it was tho end of January or February, 1970, 
that the sign was changed. Do you remember that? 

A Yeah. 

Q *'■ now, i show you H for identification. 

By the way, do you know whether it was Sign 

World, Incorporated, that changed the sign? 

A No. 

Q I show you Defendant's H for identification, 

and ask you whether this refreshes your recollection 
ac to who changed the sign and the date ttiat it was 

changed on, February 27, 1970? Does that refresh your 
recollection? 
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(In open court; jury present.) 

THE COURT: Mi.es Neiman, will you address the 


jury. 

MISS NEIMAN: Thank you, your Honor. 

Your Honor, Mr. Newman, Mr. Lustig. Mr. Foremn, 
Ladies and Gantlamfen of the jury. 

1, too, thank ycu, as Mr. rj,wm£ui did, fcr t'.'.c 

attention ycu have givsin this case evrn though it \r- a 

short one. 

What I am going to discuss with you ie the 
evidence, and the main thing I am going to discuss v;ith 
you is how the ovidence was corroborated and also whether 


or not th* witnesses which the government put on the stand 
luv70 any motive to lie at this stage of the game. 

I 

I hope tint you wUl decide tht: cabs cn the 
basis of the facts and the evidence and your cemnon 3 *n 5 v 
and not on *-‘4 amount of nams-calling that has be^n dons, 


r.it cn which l?wy».r cells the \r Itnc.vsas nrr.ss, on va 


or not the witness has baen called a cen man onco, Mvic. 

\ 

or twenty tlmss or how loudly the witness has b*«n yallcd 
out, out, again, the only issue here is the evidc-nce 
and whether you believe the evldsnc* is credible. 

We are going to get to motive and credibility 
in a few minutes, but for the moment let's deal with a 
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few things Mr. Newman mentioned as red barrings and what 

h« claims th« government should have done and didn't do 

in the proeecution. Let us first focus on the following 
thing: 

For the witnesses who testified, the jig was 
up a long time ago. Th«y wer* caught th*y w«r» prosecuted; 
eon *' cf th0Tn WSAt tc ***•*! and were psroc«cut?d end w..r.. 
found guilty and than thay plod guilty to other casoa, 
some cf them pled guilty to all the indictments against 
them and didn't go to trial. At this point in tin*, 
they hjve no rnotiva whatsoever to lie. it makes no 
difference to them at all. indeed, their motive is the 
oppocite; if they are caught lying they win ba indicted 
for parjury, you even hoard Mr. Hellerman say because cf 
all tho crimes that he committed, if he is caught committing 
any crime, a swindle, a con gam.» or one single li&, the 
government can go back and prosecute him for everything 

h * bVjr i* 1 his understanding v/JLch the 

government, so Ms. He Herman has no motive to lie. 

That is the worst t.ing he could possibly do at this stag* 
of the game. 

Let'8 look at one other thing: 

If you remember in his opening statement, Mr. 
Newman mentioned that you should v*rv carefully look at 
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th# demeanor of the witness, that when thay testify on 
direct examination you hoar the answers corns right out 
one after another as if rehearsed as a play, that if you 
look at tha witnesses on crocs-examination they will not 
b« as good, that they would not answer the question, 
that thay would fudge. 

I suggest tiiat you will find that thst. i-j not 

true at all, that you have before you three individuals 
who are very open, very truthful, who admitted what th&y 
d*d in th^ past, who admitted being liars, who admitted 
being con man, who admitted that, yes, as part of their 
motivation to testify they wanted to minimis* or limit 
their exposure to jail. Thay didn't lie to you about 
that. Thoy put the cards right on tha table. They 

hwva any difficulty in remembering anything, not 
on cross, not on direct, not at any point during the 
course of this trial. 


Tha v«iry tiling I an going to point out’whioi 

is going to be a theme throughout this suram\tion is tha 


fact that these witnesses were corroborated by other 
evidence and by other witnesses; other evidence and 
other witnesses which Mr. Nawman calls in lawyer '; language 
red herrings, in ether words, they are really meaning 1 * 5 s, 


but you will notice that everytime the government ut».d 
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corroborating evidence, it has to bacome meaningless. 

You have to got rid of it, you have to make boliovo it 
doesn't exist so that ths only thing you hj.v* loft are 
th« con men and swindlers, or also you have a very nice 
young lady like Lucille Cicaic, whom you can't call a con 
man or a swindler, you can only call an hor.ent waitress 
who said eh« saw Vincent Gugliaro at the raat.aurant in 
September of 1969 through May of 1970, when sh«* cropped 
working there, two Friday nights a month. That i 3 tv/o 
times nine ia eighteen times. But you hav* to got rid 
of that, either get rid of it by filing the Restaurant 
Choz Joey and charge Mr. Gugliaro mado a mistake, or by 
saying that the vitneeeea eaid certain things which they 
didn't say, and we will gat to that in a few minutsa. 

Let us also talk a littlo bit bafore vm got 
into tho evidence about uncalled witnesses. 

His Honor will instruct you, I bolieve, that 
you nay draw tha inference, if neither ale* crllj ... 
witness which ia available to both sides, if either side 
does not call that witness, you may draw an inference 
that that witness may testify unfavorably to eithar side 
or no inference at all. 

In other words, if the government did net call 
Murray Taylor as a witness and Jack Halsey as a witness, 
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you nay find that Jack Kaleey or Murray Taylor may have 
testified not in favor of them. 

Similarly, you may find if Mr. Newman didn't 
call them, they would not testify very favorably to Mr. 
Gugliaro. 

You may also forget about the whole thing and 

just cay, "Th*y wnm net h*r* and w« aro not going to 

consider it. at all." 

You also know that the government does not have 
to call cumulative witnesses. The government do*e not 
have t* put on* witness on the stand one after another 
to aay the same thing, and I suggest you con find — and 
Mr. Newman is th« one who brought out Murray Taylor and 
Jack Kelsey were government witnesses at the Imperial 
trial - - I suggest that you draw t>e inference against 
Mr. Gugliaro, his failure t.o call Murray Taylor, his 
failure to call Jack Kelsey to l-.-rd you to believe if 
th:y vero cr.lled as witn*es*s they would r,c>. say Mr. 
Gugliaro was not where the other witnesses claimed h« 


was. 


So uncalled witnesses. why didn't the govern¬ 
ment bring a waiter from Gatsby's? a waiter surely 
could have identified Michael Hellerman who was there 
forty times. Shirley Siroff, who cams into the Pot- 
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pourri, was recognized and was known to tho other two 
waitresses and she introduced Mr. Gugliaro to them, 
which is why shs was able to identify him. 

Do you really think the government could call 
a waiter *n hose from Gatbhy's and ask him fout years ago 
if he recognized Mr. Gugliaro from sitting at a table? 

Did Mr. Gugliaro call a waiter in to say h> v/„ 
not at a tabl«? 

The defense has the same subpoena power as 
the government. 

v7h-*re was Mr. Bonadonna? Why didn’t Ivs come 
here and testify that none of this happened, th;,t it was 
ell a lie? 

Where was Shirlay Siroff, who was at tV» Pot¬ 
pourri and Chez Joey, which wo will get to later? Why 
didn't she come in and say, no,the sign wasn't The 
Potpourri and, "we never saw Mr. Alport or Mr. weias"? 

Again, let' 3 talk about thi credibility cf 
the government's witnessas. And I remind you now a^out 
the corroboration, and we will get to it at the end of 
this discussion. 

A piece of paper, "BOmie's place." I'm 
not quite sure whether the defense ia conceding that 
Mr. Gugliaro was up at the cabins or not or whether he 
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saw Mr. W«ias thare and introduced him to Mr. Litv&ck cr 
not, but it doesn't matter. Certainly, it doesn't look re 
good, this saying "Bern!®’a place" when it really should 
say Phil or Erwin’s, because Mr. Gugliaro's claim is 
Phil and Erwin were the people he was friendly with end 
not Mr. Weisa, because you recall Mr. Weiss, he only 
brought lamps from Mr. Weiss's atura and that's it, hr 
went tint re and pickad the lamps up and that was tho end of 
it, he never had any deals with Mr. Weiss, never caw Mr. 
Weiss at The Potpourri. 

This says "Bcrnie'a place." Underneath that 
it says 'Dave" and Mr. Litvack'sphone number. I cugg«?t 
that this was probably tho cccaaionwhen Mr. Gugli&ro 
bcrrovKtd the key from Mr. Weiss to go up tc the cabins 
because ha didn't have Mr. Weiss's phone number here. 

You might recall Mr. Newman questioning Mr. Livack 
whether the cabins had telephone numbers and ha said y=a, 
md this ±b bis numbfr. I would auggret that you right, 
find this was the occasion when Mr. Gugliaro wint up 
cn his own when he borrowed the key, not when 
was up there two weeks during the summer and everybody 
was there. 

It is now suggested it says "Bemie's placo" 
and net Phil's and Erwin's because Lanai at one point 
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©wn«d the cabins. That Is to get arid of this piece of 
evidence to make beliove it doesn't exist. 

Mr. Livarr/dm testimony is that Mr.Waiss, not 
Mr. Layne or Mr. Bonadonna, who ho said had cabins up 
there, but it was Mr. Weiss who introduced him to Vlnnie. 

The phono calls from Taylor's office. Mr. 
L*yne, the* testimony ip, called — had an argument. wi:h 
Mr. Gugliaro in a car going back from Brooklyn and Mr. 
Gugliaro y&llad at him for using the phone and calling 
him from Taylor's office and Mr. Weiss was present and 
testified to that argument. 

When they got to Brooklyn, in The Potpourri, 
Ronnie Alport said he was not tharo when the conver¬ 
sation took place, he spoke to Mr. Weiss and to Mr. 
Bonadonna, who told him that Gugliaro was angry at Lsyue 
and he, in fact, saw Gugliaro and Laynesitting at the 
table and talking. 

% 

But tij.» phone call is supposed tc b*o m'‘i*»jLnn-* 

1 *“ 3 * '/all, .Mr. Layn$ just happened to be in ,’lr. Taylor'a 

office and happened to be calling Mr. Gugliaro at his 
place of business. 

Mr. Alpert Mr. Hellerman and Mr. Weiss ire 
by no means models of virtue. The government told you 
that in its opan-:gstatement. The government brought out. 
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their criminal conduct in it, direct examination. Th.ir 
conduct wan rotten. Their conduct was disrating. They 
committed frauds on the public. 

But the United states Attor.vy'e Office doesn't 
«n . popularity contest to find its witnesses. The 
government take, its witn.s.e. as they are. a. x 8aid 

*" my opening, and 1 repeat, if we could bring rabbis 
priests and girl scouts to come in here and testify to 
these kinds of activities, v* would do it. If „„ could 

bring in people that you could all admire and all look 
UP to. we would do it. out who do you expect to be able 
to testify to activities like this? T h. Hellermans and 


th* Alpart* and th* Wales®*. 


/ 


I* you accept Mr. Neva's proposition, it mans 
that no criminal can evor he convicted of a crime because 
you shouldn’t listen to the witnesses that get up there 
■nd talk about, it, the other people who know what the 

cthirpsrson in doing. who vies is going to testify to 


it? 


wouldn't the government have been happy if 
mey Cicalo could say while she waiting on Mr. 
Cugliaro the coffee spilled and she overheard . conver¬ 
sation about Imperial. Wouldn't that solve .11 OU r 
problems? But that's not tho way the world is. T he 
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only people who can testify to th?so meetings or© the pcop] 

who are thare and the pec-pi© who are there ar; all 

crooks. The only question now is, do you bsli&ve them 

when they toll you what happened, what they did, v/hat 

Mr. Guqliaro did, that th<ay met hin, that they know him, 

\ 

that they had meetings with him? Is th«re any point at 

thij stag*, gf tha gam* far them to lit about these nr,vt- 

inge? 

And don't forget that these people wer© good 
enough when they dealt with Mr. Gugliaro to deal with him. 
It.’2 just now that they are on the witness stand testi¬ 
fying against him that they are no good, they arc con rwn, 
they are swindlers. Before that they weren’t con men 
or swindlers. 

I also draw to your attention the fact that 
these witnesses ware not cross-examined vary much, if at 
all, about the facts of this case. Mr. llallerraan wasn’t 
a^kvl -Lout the details of tfc* routiners at Gataby‘s, 
L«.caubi» you den’t want to draw attention to that irv 
defense case. He was cross-examined about the etcck 

manipulations, he was cress-examined about the fact that. 
h« was a con man ever and over and evar again. 

hs told you over and cv*r again that he had 
lied, that he had bo in a swindler, that ha had br-;?n 3 
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=rook. lie was not anted about the meetings at Catsby's. 

And let's look at some of the attempts to imreac 
the witness. Now, the word impeach means to try to show 

that a Witness is not telling the truth. That's a kind of 
broad definition. 

YOU remember that Mr. Neuman from time to time 
would read from a prior transcript of testimony of =--h 

of these witnesses at a prior trial to attempt to show tha-i 
something the witness said on the stand here in court in 
front of you was different from something that he said L.,fcr 
and that, th«r*for«, the witneaa in a liar. 

I suggest to ycu that tlwvea attempts by Mr. 

Newman all failed. They all failed and they were draperup- 
attempts to try to bring things in out of context from prior 
trials to show that these witnesses wore lying hero and 
that every on. of these things was explained to ycu, and I 
go through gust a few of them to shew you that the 
dsfoncr, V.a to distract attention fr;m the fact* , { 
case and make you think only of the fact that there 
were Involved in stock swindles to try to make you think 
that they won, lying about something and try to pull things 

out. of a prior trial and make it a lie and it wasn't at all. 
Lnt'B look at Bom<* of thesa. 

L*fa taka Mr. Alport. Mr. Alport tsstifi*;d that 
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at th« restaurant. and I believe, and it's ycur recollection, 
again, that controls, he taetifis-d that Mr. Gugliero and 
everybody «lsa was at the restaurant when the phone call 
was made. He didn't add that at the end, b*»caus*? thtfra 
was an objection bucausa ha didn't know whether h« paid 
Mr. Gugliaro was there and then ha said to the Court in 
response to the question, "Yns, Mr. Gualiaro was th«r*«." 

H» d»dn't stick it in to pl^rasa n? or to rl i 
tl.a government. Ha's finished with the government. Ho 
sarved hie 45 days, he'e finished. Now all he has t.c do 

is to testify. if h« perjures himoolf, h«'s in troul-1., 
that's it. 

Mr. Alpert testified that Mr. Luyn* pl<*cvd A 
ph;r.» call tc fir. Patterson. You evon hoard frem fir. 
Ilolleman l&twr say at Gatsby's that., "Mr. Gugliero end 
Layn« and Bonadonna were at. a mating end they told rw , 
they put on record with Johnny Dio the fact that Rcnniv 
Alp:rt ;r ,d W&itc mirth h-v.> ztsl- -» vh: n-.:.; .• 

in T?x: a, th*y knew that oecausc tt-sy placed a cv.l 1 }•„ 
Pattarecn in Texas and Layno had prior contact with 
Patterson bocause he had been down in Texas on several 
occasions." 

How did Itellaman know that.? Ha wasn't at th:. 
meeting et. t v o Potpourri wth Weisa or Layne, Alport or 
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Benadonna. H h hasn't seen thrvse people ainc* thr> Fall of 
1971. 

Mr. Alport tells you tha phon* call was rnadt- 
and thon h*'e auksd a question, "Who made t.h<s phon«r call?" 

And he said, "Mr. Layne mad*3 th» phene call," 

x 

and ha doesn't know if the phone call was placed by Mr. 

Lnyr.a and th-n Mr. r.*.t.t.*rt.ca c.»llr:d beck cr tk* nhc 13 
w*at through the first tim* and they talked on ten phono. 

And what's the difference? 

Mr. Newman ie suggesting to ycu that Mr. Alptrfc 
is trying to save thu government from oubpeanino, from 
having it in front, of the jury that thar* ware nc toll 
slips hero and if this had been from Mr. Alprurt's restaurant 
down to T-ixaa there would be a toll slip. If t.h? call wot. 

i 

made from Texas, there has to ba a toll slip the oth»r r&y, 
too. Mr. Alpart knows that. If t.h»rK is a toll slio from 

i 

New York to Texas, there is a toll slip from Texas tc Ktv- 


'.x; 


Texas. 


rubni :r.a ocwsr of t.\». court **y -i-.d : c. 


I hope Mr. Nawnan didn't, think wo had tc bring 
every’ toll slip into the courtroom. It would taka a coupl.' 
of weeks to go through it. But ha triad to impress ca you | 

i 

I 

the fact, that Mr. Alport li«d becoustf on the oth-jr txiol 
ha said Mr. L&yno. mada a phone call. It is not incen- 
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sistent. at all. It is a d^Bp-t-rat* attempt to find «n 
inconsistency. 


The s< oond thing, Triumph Pet Food and China 
Noodles, which Mr. Newman believes in furnny. ,‘tr. Alptrh 
was asked on cross-examination by Mr. Newman, "W**re you 
ever involved in Triumph Pet Food and China Noodle?" 

ha ^xid yvs. 


He was th*n raked if he. manipulated t.';.. t T ir.c* 

and he said no, and then he answered there nuver was s 
stock, there was never any undfrwriting, th^rv wse :s* v f r 
any stock to manipulate. 

Then Mr. Newman reads to you on cross- 
c-xfduination from a prior trial a whole long conversation 
"Did you have a conversation with Tcrtaey about China 
Noodle," CJ.d Mr. Alport a&yo yes. Whore is the inccn- 
sietency? Ha 8aid thero was no manipulation b'sc&uc v 
thore was nevor any stock. But he accusad him i:• a vz 
1 ,ud v“ ic ■■ .bout lyi'g .’.br ut that, i>*cAur». Tnak'.rg L 


makoio it into a li<3, apparently. 


What about discussing businora with his wife? 
Mr. Alpert told you that, before ha decided to coopsrat-i 
with the government he sat down with hie wifu and hr. 
talked to her about all the prcblsme and about all t’;\ 
caoos and about what the facte of lifo wr«. 
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And then Mr. brings in a discussion frcr». j 

prior trial and Mr. Alport waa being asked in context 
about whether or not at the time, while ha was manipulating 
a stock, when he usad his wife's name, did he dincuse it 
with her, and his answer was "of course not." Wh^ru is 
inconsistency in that? it ic perfectly consistent. 

about Mr. IlOl/mui? Vvj sah hero H.-. •- 
iz.g to Mr. Ho Herman called a liar and then you war*; 
expected to believe Mr. Hellerman, wh«n ho is asked, "Do 
you knew Philip Bono," really ic irrHovant. to this trial. 

Mr. He Herman ie sitting there and he is thinking and h* 
scratches hie head and he says no, and ho is even mum ' i. ,j 
to himself while Mr. Nevrsan is thinking cf the next question,! 
then you hoar the inconsistency frer* the other trial, "Mr. 

: 

Hellc.rman, do you know Hichard Bono?" 

Mr. Hellarman looks up and said, "Yos, but you 
* i 

asked me Philip." 

i 

It ‘'"ii't ./hat this cr.r'5 is about? Tj"*,*■*. ig ^ ■ - > 

two diff^rnct word* ir. hundreds of different pag<»s of 

i 

mony, is that what the case is about.? 

Mr, Hallorraan, fir. Alp*rt and Mr.Woiso hadn't 

■ 

seen oacn other for agis. Mr. Vfeias and Mr. Alpert Hat 

i 

spoke in the beginning of May of 1972. Th',y had both bam 
convicted in Imperial, thoy both had ponding indictments 
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and thoy apek* before Mr. Alpert became. a govsrnmcnt witness 
and Mr.weias didn't begin to cooperate with the gevaromfcnt 
until months afterwards. Mr. Holleman has never Bisa 
either of th*m sine* September of 1971. 

I sugg«*3t to you that that is v-sry important, 
and that is very important because if you look at the 
testimony i.a this trial and the fact Li you htv«i two sid--o 
of the story. You havo Alpart. and W<iiec tolling you what 
went on at the tabl« at Th^. Potpourri and you have Mr. 
Hallfemnn telling you what wwt on at Gat3by's, and if th" 
two bidr»8 never talked to *&ch othar, ther*’ is no way that 
they can be lying if thfcy axe tailing you things that fit 
in to a puzzle, and that is exactly what were on in this 
trial. They never spoke to each other. The.r« is no way 
that they could have come up with the same etory without 
telling the truth. 

Mr. Newman suggests that, they s.it in on a prior 
trial. Wall, you heard who testified in those pricr 

trials and you will note from the indictm&nt that Mr. 
Bonadonna and Mr. Lavne and Mr. Waits and Mr. Alp? rt. and 
Mr. Gugliarc ware all defendants in tho prior trial, i-.j 
there wau nobody taata r > Inq to tha matings at The Pot¬ 
pourri at the prior trial. 

Murray Taylcr t09tifi*d, as you heard, ae a 
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government witness, but he vaen't at any of these nestings. 
He was at the very first one when the whole thing started, 
but he wasn't at any other ones, so they didn't each sit 
down and memorize Murray Taylor's story so that two yr : ar S 

latar when they became government witnesses they would be 

\ 

able to recite it from the witness stand. 

Not only would that be. inc-.red.ibla, but th'v 
didn't do it bac&us* Murray Taylcr wasn't at thr, m.: iti-g 

that they testified about. 

Ncw l«t'o look at aonv* of tha facts .in ths 
ease and how the pieces fit together with a puzzle, which, 
again, the facts are not important, it is whether Mr. 

He Herman, Mr. Alpert and Mr. w«i fis root Mr. Gugliarc. 

He denied knowing Hellorman and meeting Holler* 
man, he denied knowing Taylcrand nesting Taylor, ho dc.rUd 
knowing He Herman and moating Its Herman. He admitted kne-ing. 
?«ias from purchasing lamps, but otherwise denied knowing j 

i i 


”5-is5 


Th-^ d'tails of i.h csavers\tion fit-dU ,1 


on* luting to «.» n«xt and th«* lo no wr.y that they could 

fit unless thasa paopl. vara tolling th« truth. 

L«t ua start at the beginning. 

You will recall that Mr. HoHerman told you th:t 
h« had bosn ln«lv«a In Imperial, but than ha Oscidod fc, 
anough money r.-id ho was going to stop. H. then wont dovo 
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to Puerto Rico for * couple of days. 

YOU h*v*. the records in evidence shoving that a 

Michael Hell^rman stayed in Pu*v*r» m * 

y ° in Puerto Rico from November 3rd, 

4th and 5th at th« Dorado Buach Hotel. 

If there was another Michel H«llsrman. you 
can b* sura Mr. Nevman would have found the othnr Michel 

U-Uzrr^ n, but.sgoin, I den 1 1 think that i..- v ry , ;r> . v , v ... 

^?hil« t o. H^llifnan was down in Puerto pj.ee., 

towards tfcs ond Of October, ,Murray Taylor, win, and 

ccodmoa w,at to f . Potpourri to of for o Proportion to 

Afpcrt and W-iss, "will you cornu la and join in t ,., 

Irapgrie.1 stock manipulation?" 

PH .'Ll Bon<» f . , 

jnzi *' a V «*Y good fri«r.d of 

Gugliarc, a friend fr r zQ 

~ r zv ytujrs — you heard whot ha 

toatifisd to - was sitting at that tabl., and nr. A lp <rb 
didn't want to do the daal bocaus, thero was no front 
»=noy. ho wantod to mat. euro ho would got t „ TC noy 


in wivrr.es so ho wouldn't bo out of picket.and , v , .... 


tithing, 


But Mr. Bonadonna heard from Mr. Taylor - and 
this i„ important -that John Dioguardo was Mr. Taylor's 
partnir and Bonadenna said tc , Ip.rt and u-.iss, "Don't 

th« dual yet. I can talk to John Dioguardo, wait Is. for 
you make a decision." 
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Ovor the n«xt fsr.w days Mr. Alperthad aevs-ral 
conversations with Mr. Bonadonna and Mr. Taylor and ho 
agreed to do tho deal. 

You heard from Mr. Hellerman what happened riunr.g 
th« n'flw few days, although Mr. Hellerman was in Puerto Rico, 
because whon ho can.® back h« had a meeting at Grtsby'e, which 
was the o-ocond meeting, the first for Mr. H* llcmsn v;>s tv-? 
nacond waiting, and you hoard there had boon a first rr, tin 7 
that Mr. Bonadonna and Mr. Gugliaro and Mr. Diogu&rdo and 
Mr. Layna and Mr. Tramunti and Mr. Kale-ay in Mr. Holloman's 
absence C9.t. down and talked about having Ronnie Alport 

try to push th* stock up and sell it to coma mutual fund 
in Toxee. 

And what It important about thi. ? 

Mr. He Herman tnlls you about tho Gatnby's meeting 
ai-d about John Dioguardo tolling s»vsrybody present that 
Murray Taylor told tho pooplo in Brooklyn that, "I wag his 

P '.t , but x vmnt to straighten t.hit ou* - , t v - 1 r — '• 


true." 


That’s just, what you heard from Mr. Alport and 
Mr. Woise, that Murray Taylor told everybody that John 
Dioguardo was his partner. 

It couldn’t have happened — they can't b« tailing 
ti'.c truth unless they wore both r*t these different. naotirgu, 
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He says, "No.” 

John Dioguardo any ft to He Harman, "Wall, I 
wouldn't loan him thu mcnsy if i wore you." 

Thtjn Guy1loro and H^llaman go back to Ti n -.ris 
office end m<9t with Alport, end Alport. and Hollarmaa 
both testify to this conversation, whwre Hellnrnan said, 
••:nd ruglU.ro .'xplain .*d what hud haopc.ad at the , 

John Die guard o wouldn't oks.y the loan u lere hugliaro 
guaranteed it. But than Ji<sllrrm*n said, "If you put in 
10,000 shares of buying into th* stock, I'll loon you the 


money. 


And, in fact, Alpert. dc&s that and tha mon<?y 


ia loaned. 


Vrtiat dose that Had to? Th* next part cf the 
puzzle, the confirmations are stolen from Murray Tsyl-r’s, 
office. Mr. Weisa tails you about i' .it and Mr. Guglis.ro - 
and Mr. Alpsrt tails you about that, a conversation about 
*'■ • ». 7 ’d . *r. II-II t.: 1J c you .v.>0Uw vl. 

a conversation in Gatsby's with Mr. Dieguardo, Mr. Aloi 
and Mr. Gugllaro about the confirmations stolen from 
Murray Killer's office. 

Mr. Alpsrt than tellu you that they hc.d to go 
uowii to Texas and they needed money and th-iy talked to 
Mr. Gugliarc about getting money. What ders Mr. Hill.rm 
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ONLY. 


tell you? That he had & mooting at Gatcby's with John 
Dicguardo and Vincont Gugliaro, they nsaded money fcr 




Thca whBfc happens? Mr. Aln^rt tolls you that 
and Bcnsdorma and Gugliaro ware suspicious about whet 
ha and Weiss had den* with th» money in T&x&s and th«y 
pi act-d a c.J l he J.I,. Pa.tr r .on down j:i *c f ' xci • u *. 

whst hapTH-nsd to the money, end Mr. Alport told you that. 
Mr. Patterson apparently adviced everybody thet it was 
true, Alpert. and itolsg had not. used tho money to p.y off 
broker3, that they had kept the money, and Alport told 
everybody no, it’s not tru*, Patterson is lying. 

Th^n what do you hoar? You hoar from Iisll.r-mon 
that Vincent Gugliaro went, .to Gatsby's to toll John Dio- 
guards, with fir. Layne, “w* think Alnert and Wales stole. 

the mcnay and w* vent ye«’ to knew, va don't want to hid* 
anything from you." 


L. 


' c'll ,'d •> j. be iy in T x 


nan * d Pcttureen and v* think they kept the money." 

There was no way, no way they could make up e. 
story like that. 

Th* same t. g with th^cenvorsatien about the. 
phono call, which wo wont into before. Thera ora two 
phone callc, on* cn December 22nd, which was read into th s 

QP.Y AVAILABLE A -si 


J-t A-81 

SOUTHERN O'STRICT court reporters u s. courthouse 

EOCEY SQUARE NEW YORK, N T. CO T 4S«0 





tp25 


8j3 


d*clcxx>i -- g^-vf> ♦‘Ji-o-m a nann# in which Murray Taylcr 
could d<'clt»ra $1C,OGO in tax -•*o or sine take $10,000 out. of 
t.fc* twenty. Mr. Cuqliaro took th* $10,000. 

^nd ron^mbar Mr. Alport had a conversation 
with Mr. Cugliaro before this in which ho says, "Ws think 
Murray Taylor wants to have his tax'fcg t.akon off. Dcn't. 
do it. You s r*? crazy to d it." 

Mr. Guglir.ro did It, and again Ronnie Alp.-rfc 
blew a gut because what did hr. got cut of this, $2000 , 
and that was the end of it for him. 

And another thing Mr. Neuman nwintions shout 
iricor.siatsncvAa which doez not. giv« v<?ry well with tha 
theory that, the government. witness**; get thair Etcrias 
together because they wanted to li«. Mr. w<siss recalls 
that Mr. Gugliaro wee net cuts.ido on Park Avtr.uo ».nd hs 
just met in th© back of Mr. Layae’e b*2*m*nt. Mr. Alport, 
recalls that. Mr. Gugliaro war thsr®. 

i.vim't. r.uch n.<.);•■* a diff.r r.c - , hue if 
wanted tc lie, they would have gotten together and giv^n 
you the aama story, and ths earn© thing with the splitting 
up of ths nonsy in the basimt-nt. If they wanted to lia 
tJiay would hav* gotten together &nd giv*n you the ssr.s 
story. And I suggest that either t.hvir recollections 
differ »nd one of thorn is right, net that they arc lying, 
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but. jufct th*t ona of them ie right and on* of them in wrung 
or mistaKsn, cr *von furthermore thet Mr. Alport loft 
th* mating, hs,v* gotten his share, and Mr. W«si 2 c rom?ir>v.d 
with the ot.hore and than lenmod of the actual split 
that Mr.Gugliarc was going to nake of the nenoy had th«t 
it was just not going to hn split among himself, Dcncdo.-n* 
:r.d Ley;?« but among Unr.lf, i'.;\v\i2c.xu-x ; \d bryn- 
Strutt. 

You will recall that Mr. Alport toatifi^d simply 
to his knowledge* that was thc< way the mon^y v&s split, 
he didn't testify h*> was there and aaw thum dividing up 
the othsr $5000. 



i 
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You will algo recall that Mr. Weiss told you — 
?tr. Alport told you he was finished, he was through, 
he was furious* Itr. Weiss toldyou he kept on talking 

to Mr. Gugliaro at the Potpourri and asked hin to 
check the figures with llellerman and Dioguardi, because 
he felt they had been robbed. And you will recall what 
Mr. H.jlleman told you? he had a meeting './here John 
I/ioguardi sent him to Gat shy' s with Murray Taylor and 
they sat and he went over the figures. 

Again, Mr. Newman suggested that tho standard 
that you use is whether you uould buy a used car frcr.t Mr. 
Holloman ■, Mr. Alport or Mr. Weisn. They are not 
soiling used cars. The question is whether you aro 
going to believe what they tell you that they did 
several years ago, together with :tr. Gugliaro, not 
whether you are going to buy a used car from them. 

Again, I remind you of their motive to tell tao 
truth and the f act that their story rings trii<-*. mm. a ' - 

’./hat your comnon sense is used for in the jury room. 

Did this tiling happen or did those people make it up out 
of thin air? As Mr. Newman said, did they just Stic 1 ; 
Mr. Gugliarin there as John Jones, out of tho clear, blue 
cky? Why? What is their beef against Vincent 
Gugliaro? What in the government's beef against Vin- 
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2 

O. 6 

cent bugliaro? Why make up a ntory? 

3 

het'r, look at sono of the corroborating evi¬ 

4 

dence. Wo have talked about the telephone call fron 

5 ' 

■ir. Taylor's office to lir« Oiujliaro's, not 

6 

made by Mr.Taylor, nade by Mr. hayno. 

7 

Lot's talk about the Chez Joey for a moment. 

8 

Hero X would like to go over the tostinon" with 

9 

you of sore of the witnesses, including hr. hInert 

10 

and hr. Weiss, and again your recollection controls, but 

11 

wit!: all due respect to hr. Mewroan I don't think that 

12 

he accurately portrayed to you the testimony of hr. 

13 

Alport and h'r. Weiss. 

14 

Mr. Weiss said the Potpourri opened somewhore 

15 

in the sunnier of 19G9 or the late spring of 19 G 9 , 

16 

and he said to you that they applied for a liquor license 

j 

17 

right away and they did every tiling that was necessary. 

18 

but he told you that the sign did not go up saying Potpourri | 

19 

until after T .n!:or Hay. T !c didn't v/ that 4 '•i'- > 

20 

.rent uo in the sumner and that they nnplied for the 

21 

liquor license in the nano of Potpourri. He said 

22 

no such thinq. He said that the sign went up somewhere 

i 

23 

after Labor day of 1909. That puts it somewhere at 

24 

the end of September of 1969 . 

25 

Mr. Alport, when lie van asked a’>out the 


i 
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application, which ho was not shown hut ho wan nuked a;, out 
it, was right on point. Ho said, "I think wo applied 
in June of 1969 in tho name of Alto Corporation,- which 
is right what it cays on this exhibit. Defendant's 
Exhibit I, and that we opened sometime in September of 
I960, and wo had the Chez Joey sign up for about two 
weeks and then we put tho Potpourri sign uo.« 

xtiey didn't tell you that it wan opened up in 

June of 1969 with the Potpourri sign. That's not what 
they said. 

'loro important — incidentally, this picture 
v/as taken flay 24, I9cn, submitted with tho application 
in June of 1969 and tho date is right on here. 

VThat is interesting about tho picture is 
look at the sign, Chez Joey, it is very big. - nd z 

suggest to you in a ninutc when we go and narrow the 
sign when the Potpourri sign went up, that Mr. (Jugliaro, 
when ho was in there, couldn't have rln.-sod it, «:•. •: 

1 also suggest to you that ho knew where the Potpourri 
vas, he knew what he was testifying about in 1971, 

MP. I.EW!AM: Judge, I an constrained, I 

think wo are getting close to the government putting 
its integrity at issuo, he knew — 

V1SS MMMAfJ* Preceded, I suggest to you, 
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THi: COURT: You moan that Mias Neinun is put¬ 

ting her person belief — 


MR. NEW? IAN: 


Yos. 


THL COURT: I don't think she means to. 

!>o you. Miss Heiraan? 


MISS Mr: I MAM: 


I certainly don't. I wasn't 


there. 


MR* MLWMAN: I an sorry to interrupt. 

THU COURT: That is all right. f.ho is mak¬ 

ing an argument. !3o sure to make that clear. Miss 


Nciman. 


•jigs uni lAi;: 


Yos, your honor. 


I war. not there, neither war. Mr. iTovanan. 
Anything that I say to you is baaed on the argument and 
baaed on the evidence and the testimony in this case and 
nothing that I believe. 

Mhen th.i3 sig^i vent up,''ou esn be sure tV.it 'r. 
Gugliaro 3a-/ the sign Potpourri. It is rather isrs.;. 
Ilow lot's go back to the dates. 

The witnesses who took the stand, the hat-chock 
girl and the waitress, differed from Mr. Alport and Mr. 
Ueiss as to when the sign went up. Alport and 'Weiss 
said they believed Labor bay, t^cse witnesses, one of 
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taon, Mrs. Sicallo, said end of January, beginning of 
February; Mrs. Fanoff, hat-check girl, said February or 

March. 

Regardless of when the sign went un, in 
February, Mrs. Sicallo told you that Vincent Gugliaro went 
to that restaurant tvro Friday nights a month from Feptorab*r 
to May of 1970, from September, 19G9 through May of 1979 , 

I 

which i 3 when nho stopped working there. That 

loaves, even assuming the sign went up in February, 

March, April); and May. 

Again, I suggest to you,where is Shirley Farotf : 
to tell you she was never in the Potpourri with Vincent 

| 

I 

Gugliaro? 


In addition to which there were witnesses, lr. 
Taylor and .ir. bovine, at the prior trial who, either in 
questions or in response to questions, indicated the 
restaurant that was being talked about at the prior trial 

by the name of the Potpourri was on Foster Avenue nrd ;:i : 


Highway. 


Again, although I suggest toyau that you 
believe the testimony of Mr. Alpert or Mr. Weiss it doesn't 
matter whether tnis v;as Che^ Joey or Potpourri, that 
if lr. Gugliaro lied a'xrnt not dealing with ”r. V.’oiss, 
about not knowing '.r. Alpert, he wan obviously lyihg when 
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ho said he never vent to the Potpourri, that the 


application for renewal, which has to be submitted every 
year for wine license, 1970 and 1971, which was filed 
on January 14, 1970 v/ith the name Potpourri, raeans 
that the sign went up, even by Hr. Newman's own calcu¬ 
lations, before this application was submitted, so the 
sign was clearly up there before Jnnuarv 14, 1970, vhich 


makes it January, February, March, April, May. 

Again, in conclusion, I am not going to 

repeat the counts of the indictment, I think you know 

what they are. You know that ’ir. Gugliaro denied 

ever meeting honnie Alpert and he denied ever meeting 

lurray Taylor and he denied ever meeting Michael Holler- 

man, that he denied discussing the Imperial Investment 

Corporation stock with Carmine Traraunti, Jo.hn Jioguardi, 

Vincent Aloi, Ervin Layno, Phil Donadonna, that ho denied 

» 

being at Gatsby's vrhere the money was split up and 

t?.i :ing aeout Mr. r aylor'n taxes or anvthing else th.-.t 


went on in that discussion. 


lie admitted knowing Mr. Weiss from the pur¬ 
chase of lamps, but donied any other dealings with Mr. 
Weiss, and said he was never in the Potpourri at all and 
never saw **x. Weiss. 

I suggest to you that if the oath moans nny- 
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thing, if the words "Do you swear to toll the truth, the 
whole truth and nothing but the truth, so help you Cod," 
means anything, I submit toyou that you ought to find the 
defendant Vincent Gugliar guilty of violating that oath 
on all counts of the indictment. 

I thank you for your attention. 

rrrrn COURT: Cr. Porunan and ladiaa and 

gentleman of the jury, I world like to give you ny 
instructions and then have the marshals take y>u to lunch 
in a body and then when you cone back from lunch in a ! od 
you can begin.^our deliberations. 

I just v/ant to ask this question: Would any 

juror feel it better to take a few minutes' break 
now before I begin my instructions or shall mq go right 
ahead? 

t/ho want3 a break? 

All^ight, Mr. Clerk, would you make the 

ar.noumsnr nt. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- - 

UNITED STATES OF AMERICA, 

-against- 

VINCENT GUGLIARO, 

Defendant. 


73 CR 513 


- x 

SIRS : 

PLEASE TAKE NOTICE, that upon the annexed affidavit of 
GUSTAVE H. NEWMAN, and upon the Exhibits and upon the indictment, 
the undersigned will move before the Hon. Inzer Wyatt, at the 
Courthouse, Foley Square, New York, New York, on a day and time 
to be set by the said Judge, for an order granting the following 
relief: 

1. Dismissing the indictment on the grounds that it is 
barred by the principle of collateral estoppel; 

2. Dismissing the indictment on the grounds that it 
violates due process; 

3. For such other and further relief as to the Court may 

seem just and proper in the premises. 

Dated: Brooklyn, New York 

August 6, 1973 

Yours, etc. 

EVSEROFF, NEWMAN & SONENSHINE 
Attorneys for Defendant 
186 Joralemon Street 
Brooklyn, New York 11201 

TO: HON. PAUL A. CURRAN 

United States Attorney 
Southern District 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES 0. AMERICA, 
-against- 
VINCENT GUGLIARO, 

Defendant. 


Indictment No. 
73 CR 513 


STATE OF NEW YORK ) 

) SS • 

COUNTY OF KINGS ) 

GUSTAVE H. NEWMAN, being duly sworn, deposes and says: I 
am associated with EVSEROFF, NEWMAN 6, SONENSHINE, attorneys for the 
defendant. In such capacity I am fully familiar with all of the 
facts and circumstances herein. I make this affidavit in support 
of the instant motion which seeks dismissal of the indictment. 

BACKGROUND 

The defendant, VINCENT GUGLIARO, together with 15 other 
persons was indicted in this Court under Indictment No. 70 CR 967. 
The Indictment contained 55 Counts of what was commonly came to 
be called "stock Fraud", Ihe First count charged a conspiracy 
and the defendant was named in it. He was also named in a number 
of the substantive counts. The matter was tried in 1971, con¬ 
cluding in December, 1971, by Judge Lasker and a jury. For ease 
of reference we will refer to it as the "LASKER TRIAL". Not all 
of the defendants went to trial at that time, one pled guilty, 
and then was severed and became a government witness, and defendant 
Dioguardi and Frank were severed due to illness. The defendant 
herein, GUGLIARO, did stand trial. He was acquitted of all of the 
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substantive charges against him and the jury was "hung" on the 
conspiracy charge. He testified in his own behalf in that trial. 

The perjury indictment, which is the subject matter of this 
motion is based upon his testimony at the "LASKER TRIAL". 

Thereafter in or about May or June of 1972, the defendant 
GUGLIARO together with 4 other defendants stood trial under the 
conspiracy count upon which the jury could not agree in the 
LASKER TRIAL". This second tiial was held before Judge Pierce 
of this Court and a jury. Tried together with the defendant 
GUGLIARO, were two defendants from the "LASKER TRIAL" who were 
also acquitted of the substantive counts but the jury could not 
agree on the conspiracy. In addition to them, two other defendants 
who were severed from the "LASKER TRIAL" due to illness, stood 
trial with them but upon the entire original indictment; this 
second trial before Judge Pierce will be referred to as the 
"PIERCE TRIAL' for ease of reference. The indictment upon which 
defendant GUGLIARO stood trial at the "PIERCE TRIAL" in so far 
as it pertains to him is annexed hereto and made a part hereof 
as EXHIBIT "A". The defendant GUGLIARO did not testify at the 
"PIERCE TRIAi.". He was acquitted by the jury. Thereafter and more 
particularly in or about June 1, 1973, he was Indicted on the 
current indictment which charges him with 7 Counts of perjury 
concerning his testimony at the "LASKER TRIAL". He has pled not 
8 u ^lty and the trial is scheduled for November, 1973. 

THIS MOTION 

This motion is made to dismiss the indictment on the general 
ground that the prosecution is collaterally estopped from trying this 
defendant by virtue of the acquittal at the "PIERCE TRIAL". 
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The current indictment as previously indicated contains 
7 Counts of perjury. 

The Counts may be summarized generally as follows: 

Count 1. Did he talk to any of the people at the defense 
table including Ronnie Alpert about Imperial Stock. 

Count 2. Did he first see government witness Murray 
Taylor in the court room. 

Count 3. Did he have dealings with defendant Bernard Weiss 
other than in a lamp store. 

Count 4. Did he ever sea defendant Bernard Weiss or was he 
ever in Potpourri restaurant in Brooklyn. 

Count 5. Did he ever meet one Michael Hellerman. 

Count 6. Did he know Ronnie Alpert and did he ever hear 
anyone refer to Ronnie Alpert before indictment. 

Count 7. Did he get $10,000 from one Michael Hellerman. 

At the "PIERCE TRIAL", amongst other witnesses called by the 
prosecution were former co-defendants, Murray Taylor and Ronnie 
Alpert. The PIERCE TRIAL", upon information and belief lasted at 
least 6 weeks. I am not personally privy to all of the testimony 
adduced at that trial. I have examined the testimony to the 
following extent. The direct and cross examination of the witness 
Ronnie Alpert, and the direct of the witness Murray Taylor. The 
cost of the balance of the record is prohibitive for this defense 
to obtain. Upon information and belief I believe that Taylor 
or Alpert are the key witnesses, if indeed not the only witnesses 
to testify about any actual Involvement by the defendant 
GUGLIARO. 
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The case applicable to this motion are set forth in a 
separate memorandum. 

The guiding principle seems to be did the prior trial 

of necessity ultimately decide the issues sought to be relitigated 

by the instant indictment. Of course basic to the current perjury 

indictment is the charge that the true facts are otherwise than the 

defendant testified in the "LASKER TRIAL". That is in short; as 

to Count 1: He talked to Alpert and the other defendants about 

Imperial Stock; as to Count 2: He saw the witness Murray Taylor 

prior to the Court appearances; as to Count 3: He had dealings 

with the co-defendant Weiss other than in the lamp store; Count 4: 

He met the defendant Weiss in the Potpourri Restaurant in 

Brooklyn; as to Count 5: He met Michael Hellerman; as to Count 6: 

He knew Ronnie Alpert and he heard people refer to him before the 

indictment; as to Count 7: He got $10,000.00 from Michael 

Hellerman. Examination of the indictment tried in the "PIERCE 

TRIAL' clearly indicates that the only charge is conspiracy. 

Implicit in this charge of course is a combination between this 

defendant and other people. Amongst the people enumerated are 

Alpert, Taylor, Weiss and Hellerman. Further examination of that 

document indicates by virtue of the allegations of the means of 

carrying out the conspiracy and the overt acts alleged, that the 

4 aforementioned are the keys to any alleged conspiracy. Therefore 

their role had to be clearly established and their connection if 

any to this defendant was vital. Indeed, the means of carrying 

out the alleged conspiracy set forth in subparagraph r on page 6 of 

Exhibit "A" allege a splitting up of profits amongst the defendant 

GUGLIARO and all of the 4 aforementioned co-defendants and others. 

Implicit in this allegation of course is a meeting between him and 
others. 





Sub-paragraph t on page 7 of Exhibit "A" refers to a 
meeting between the defendant and 3 others, for the purpose 
of resolving disputes and to arrange the distribution of profits 
amongst the other defendants and co-conspirators. Implicit 
in this allegation is the allegation that this defendant knows 
all of the other defendants, and co-conspirators and resolves 
disputes between them and distributes profits amongst them. 

In addition to this overt act number 6 on page 7 of Exhibit "A" 
alleges that the defendant was at a certain location. The 
testimony at the Pierce trial, which will be dealt with later, 
indicates that there is a restaurant called Gatsby's at that 
location which was the alleged site of alleged conspiratorial 
meetings between this defendant and at least Hellerman and 
Taylor. 

Beyond the mere allegations and issues framed by the 
pleadings; the testimony is even more telling. The government in 
your deponent's estimation sought to prove this defendant's 
involvement in the conspiracy, by the testimony of witnesses 
Taylor and Alpert. 

I have taken the liberty of annexing hereto, the portions 
of the testimony of these witnesses as exhibits. The direct 
testimony of witness Taylor is annexed as Exhibit "B", the 
direct of the witness Alpert as Exhibit "C", and the cross of 
Alpert as Exhibit "D". 

Examination of these exhibits indicate that testimony was 
elicited from these witnesses which specifically involves each 


A-96 




and every count of the instant indictment. The testimony pur¬ 
ports to convey the government's contention of the true state 
of facts as to each charge of perjury in this indictment. The 
testimony adduced from these two witnesses on the subject are 
relevant in the Pierce trial to the issues. Indeed beyond the 
issue of relevancy, I suggest are vital to the government's 
case in that trial. This may in fact be the only evidence which 
in any way ties the defendant Gugliaro to the alleged conspiracy. 
It is the only evidence adduced at that trial to support the 
government's theory of the case against Gugliaro, that is that he 
attehded meetings to resolve disputes and distributed money. 

We of course suggest that beyond this testimony profitable 
recourse might be had to the government's opening, final argu¬ 
ments and perhaps even the Court's instructions to the jury to 
support our theory. 

In order to perhaps save the Court's time 1 have set forth 

a schedule of the Counts of the perjury indictment and the 

exhibit and page number of the testimony which covers it. 

(NOTE: WE HAVE OMMITTED THE SCHEDULES ATTACHED AS TO ALL COUNTS 
EXCEPT THE REMAINING COUNT, NAMELY COUNT FOUR.) 


COUNT * PAGE 

4 4959 

C 4996 

(ALPERT DIRECT) 4997 


4998 

4999 
5013 
5019 
5022 

D 

(ALPERT CROSS) 5217 

An analysis of this testimony clearly indicates that all the 
counts in the instant indictment were covered by that testimony 
that the testimony clearly indicates that the true state of facts 
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were contrary to the testimony of the defendant Gugliaro at the 
Lasker trial. Moreover the testimony sought to establish that 
Gugliaro knew the 4 named defendants and co-conspirators and 
met with them to iron out disputes and distributed money given 
him by Michael Hellerman. It does not strain the imagination 
to suggest that the jury verdict of not guilty had to determine 
vis-a-vis Gugliaro that all of that testimony was not believed 
and that in effect he had no such involvement. It therefore 
determined ultimately at least one basic required element of the 
government's current perjury indictment, that is that the facts 
that the government says are the true facts and were so known 
by Gugliaro when he testified were held not to be true by the 
Pierce trial jury. I submit it goes beyond that and can be 
said to sustain the Gugliaro testimony at the Lasker trial as true. 

I recognize that I have moved basically on the theory of 
collateral estoppel. I feel however that I am compelled to 
submit for this Court's consideration the argument that the 
procedure followed by the government violates this defendant's 
rights for due process and equal treatment. It is to be 
remembered that this defendant testified in or about December 1971 
in the Lasker trial. He faced a retrial in May 1972, the modi¬ 
fied indictment at the Pierce trial could have very well contained 
Counts of perjury now alleged. The government, it is submitted, 
wants the best of 2 worlds. They do not want to mention at the 
Pierce trial the result in the Lasker trial. Thus, they do not 
include any counts of perjury against the defendant Gugliaro 
in the modified indictment. However, at the Pierce trial they 
produce evidence which is identical on both the issues of the 
stock fraud and the perjury. After the defendant is acquitted 


A-98 








on the stock fraud, then they take the very same evidence sub¬ 
mit it to a new jury under the guise of a perjury indictment. 

In short, they take this defendant before jury after jury until 

they can obtain a conviction on basically the very same evidence 
and testimony. 


WHEREFORE, it is respectfully prayed that for all of the 

reasons advanced the indictment be dismissed. 

Sworn to before me this 
day of August, 1973 



\ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 

UNITED STATES OF AMERICA, 
v. 

VINCENT GUGLIARO, 

Defendant. 


No. 73 CR. 513 
NOTICE OF MOTION 


x 


SIRS: 

PLEASE TAKE NOTICE, that upon the annexed affidavit of 
GUSTAVE H. NEWMAN, and upon the exhibits hereto annexed, the 
undersigned will move before the HONORABLE INZER B. WYATT, on a 
date and at a time set by said judge at the Courthouse, Foley 
Square, New York, New York, for an order pursuant to Rule 33, 
granting the following relief: 

1. Setting aside the verdict hereinbefore rendered, 
as to Count 4. 

2. Ordering a new trial. 

3. For such other and further relief as may be just in 
the premises. 

Yours etc., 

GUSTAVE H. NEWMAN 

Attorney for Defendant Gugliaro 

Office & P.0. Address 

522 Fifth Avenue 

New York, New York 10036 

682 - 4066 


TO: HON. PAUL CURRAN 

United States Attorney 
Southern District of New York 
United States Courthouse 
Foley Square 

New York, New York 10007 
Attention: Honorable Shirah Neiman 

Assistant United States Attorney 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


UNITED STATES OF AMERICA, 
v. 

VINCENT GUGLIARO, 

Defendant. 


No. 73 CR 513 
ATTORNEY'S AFFIDAVIT 


x 

STATE OF NEW YORK ) 

) SS: 

COUNTY OF NEW YORK) 

GUSTAVE H. NEWMAN, being duly sworn, deposes and tays: 

I am the attorney for the defendant. In such capacity, 

I am fully familiar with all the facts and circumstances herein. 

I make this affidavit in support of the instant motion 
for a new trial. 

BACKGROUND 

The defendant was indicted in a seven count perjury in¬ 
dictment, He was tried and acquitted of six counts and convicted 
of the fourth count which reads as follows: 

Q. Did you ever see him (Weiss) in 
the Potpourri restaurant? 

A. No, sir. 

Q. Were you ever in that restaurant, 

Mr. Gugliaro? 

A. No. 

During the course of the trial, the said BERNARD WEISS testified 
as a government witness. Commencing on page 87 of the trial 
transcript, he testified to a conversation he had with the de¬ 
fendant Gugliaro during the so-called "Imperial I" trial. This 
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is the trial from which the perjury indictment against Gugliaro 
emanated. Defense counsel called for a side bar, which was 
granted, and colloquoy ensued, which is contained on pages 88 
and 89 of the trial record. The summary of this side bar con¬ 
versation may be said to consist of a question as to when the 
witness began cooperating with the government. The prosecutor 
said she would get to it and it was not relevant to this ques¬ 
tion. The pages concerning that occurrence, namely pages 87 
through and including 90, are hereto annexed and made a part 
hereof as Exhibit "A" collectively. 

The prosecutor went on after the side bar to elicit the 
alleged conversation between the witness and the defendant 
Gugliaro during the "Imperial I" trial, relevant to Potpourri 
Restaurant being called Chez Joey. The material relevant to 
this is contained on the bottom of page 89 and the top of page 
90. 

The witness then went on to testify on direct examina¬ 
tion; pages 91 and 92, that he began c operating with the United 
States Attorney in October of 1972. These pages are hereto 
annexed and made a part hereof as Exhibit "B" collectively. 

On cross-examination, the witness stated he started to 
discuss cooperation with the government in September of 1972. 

The relevant question and answer are contained on page 119 of 

to 

the transcript, which is annexed hereto and made a part hereof 
as Exhibit "C". 

During the jury deliberations, this same witness was 
testifying in another case across the hall. After his direct 
testimony and prior to his cross-examination, in that other trial, 
the prosecutor in that case offered to counsel another piece of 
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3500 material. The gist of same indicated that the witness had 
cooperated with government agencies in February of 1971. That 
is a date prior to the "Imperial I" trial and prior to the time 
of the aforementioned conversation he testified to with defend¬ 
ant Gugliaro, relevant to Potpourri and Chez Joey. I have not 
attached that document to this motion, at the request of the 
prosecutor, but ask the Court to treat it as Exhibit "D" of this 
motion; and will submit it under separate cover to the Court. 

When your deponent became aware of this set of circum¬ 
stances, he placed it on the record at bar. The Court, in words 
or substance, indicated it could not do anything about it at 
that time since the jury was deliberating. 

The fact of the witness Weiss' earlier cooperation was 
made known and was part of the record in the other trial, which 
is entitled United States v. Gugliamini Etal . The pages of that 
transcript, relevant to the date of his cooperation, are hereto 
annexed and made a part hereof as Exhibit "E". 

THIS MOTION 

This motion is made to set aside the verdict and for a 
new trial. 

The count of the indictment on which the defendant was 
convicted involves the defendant's testimony concerning his 
presence in the Potpourri Restaurant and whether he saw the 
witness Weiss there. 

As the transcript indicates, the witness Weiss testified 
to the defendant's presence at the Potpourri. He also testi¬ 
fied to the alleged conversation with the defendant during the 
'Imperial I" trial, in which the defendant allegedly alluded to 
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a position he would adopt, if witnesses were produced to contra¬ 
dict his testimony at the "Imperial I" trial. As it turned out, 
of course, the defendant's position at the trial was that the 
restaurant was known as the "Chez Joey", not as the Potpourri. 

Thus, the witness Weiss' testimony forecast the defense and 
sought to present this as a fabrication in advance of its asser¬ 
tion. As indicated by Exhibit "D", the witness Weiss commenced 
his cooperation with the F.B.I. in February of 1971, some months 
before the alleged conversation with Gugliaro during the "Imper¬ 
ial I" trial. The witness was thus a government informant while 
he sat at the defense table during the self-same trial. 

Exhibit "D" indicates that the witness spoke to the F.B.I. 
on February 1, February 2, February 23, March 1, March 5, May 20, 
June 11, 1971. Weiss was apparently given an assignment to keep 
abreast of Alpert's desire to cooperate so that Alpert could be 
contacted. The assistant who prosecuted the Gugliamini case, 
to wit: Hon. Walter Higgens, received this report from the 
F.B.I. on September 23, 1973. It must therefore be presumed 
that his colleague, the prosecutor at bar, knew, should have 
known, or had available to her upon inquiry, the self-same informa¬ 
tion. Although your deponent was not privy to memoranda 
submitted to Judges Lasker and Stewart on the sentencing of 
Weiss, a certain remark by the prosecutor indicates that the 
dates of his earlier cooperation were contained in these memos. 
Certainly it is beyond controversy that Exhibit "D" is deliver¬ 
able to the defendant as either 3500 material or under "Brady". 

Rule 3500 in its relevant portion reads as follows: 

"After a witness called by the United 
States has testified on direct examination, 
the Court shall, on motion of the defendant, 
order the United States to produce any state- 
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ment (as hereinafter defined) of the wit¬ 
ness in the possession of the United States 
which relates to the subject matter as to 
which the witness has testified; if the en¬ 
tire contents of any such statement relate 
to the subject matter of the testimony of 
the witness, the court shall order it to be 
delivered directly to the defendant for his 
examination and use." 

Brady v. Maryland 83 S.Ct. 1194, requires the delivery of 
material favorable to the defense. 

It is also deliverable under the precepts of United 
States v. Roviaro 77 S.Ct. 623. In that case the Court stated at 


page 628: 


"Where the disclosure of an informant's 
identity or the contents of his communica¬ 
tion (emphasis supplied) is relevant and help¬ 
ful to the defense of an accused or is essen¬ 
tial to a fair determination of a cause, the 
privilege (secrecy) must give way." 

(the word "secrecy" is supplied for clarity) 

Certainly, it is beyond argument that this document and 
its contents would have been helpful to the defense. As will be 
later developed, it presented unlimited opportunities on cross- 
examination and beyond this, would bolster a contention of the 
defense that an earlier version of events given by the witness 
under oath were the truth and not what he testified to at the 
trial. 

In addition to the failure to comply with Rule 3500 and 
the requirements of Brady v Maryland supra, there were other 
vices in this procedure. As previously indicated, the prosecu¬ 
tion had to know of the earlier date of cooperation; thus, they 
were obligated to correct the record, so to speak. In United 
States v, Lusterino 450 F2d 572 (2nd Cir. 1971), the Court re¬ 
versed a conviction for counterfeiting. The prosecution allowed 
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a witness who was cooperating with the government prior to his 
arrest and that of the defendant, to testify as if he were a 
bona-fide co-defendant. He also was allowed to testify to post¬ 
arrest conversations with the defendant including an alleged re¬ 
quest by the defendant that the witness take the "weight" and 
he (the defendant) would support the witness' family. The 
Court held in reversing, that the prosecution had the true facts, 
and that although this type of subterfuge might have a place in 
investigating crime, it had no place in trials. 

The Court stated on page 575: 

"The prosecutor could not honestly per¬ 
mit Grillo's profession of guilt before the 
jury to go unchallenged and a verdict to 
rest upon it." 

At bar, the prosecution could not permit Weiss' testimony 
that his cooperation began in October of 1972 to go unchallenged. 

The Lusterino case (Supra) also dealt with the contention 
that no harm was done by allowing the informant to testify as he 
did. The prosecution contended it was harmless since Grillo's 
stat’s as an informant was explored thoroughly on cross-examina¬ 
tion. The Court rejected this argument, stating that even if 
the jury was sufficiently cynical to disbelieve the witness, 
nevertheless, the jury may (emphasis supplied) have given some 
weight to the witness' statement of guilt. Thus, the test was 
what the jury may have done. The Court went on to state on 
page 575: 

"When the prosecution participates in 
allowing a false picture to be painted, 
it bears a heavy burden of showing that 
it could not have affected the verdict. It 
has not shown that here. A verdict based 
on such a deception must be set aside." 
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It is submitted tha t the prosecution cannot meet the 
burden at bar, and beyond that, examination of the record at 
bar clearly indicates that the verdict was affected. 

In United States v. Mele 462 Fd 918 (2nd Cir. 1972) a con¬ 
viction for possession of narcotics was reversed. Madonia was 
arrested and gave information before the defendant was arrested. 
He did not testify at the trial about his informer role since 
that early date. He did testify about his post-arrest contacts 
with the defendant and his contacts with the defendant continued 
while both Madonia and Mele were defendants together at the 
trial. The government submitted 3500 material which did not 
reveal Madonia's role as an informant on the early date and 
which did not reveal that Madonia's car had been impounded at 
an earlier date. A post-trial ordered hearing revealed that 
the chief prosecutor knew of Madonia's informant status, and 
even if he did not know that Madonia's car was impounded, the 
narcotic agents knew this. Thus, the prosecution was held re¬ 
sponsible for the knowledge of one other than the actual pro¬ 
secutor, to wit: the chief prosecutor and the narcotic agents. 

At bar, the same rule must be applied for the reasons previously 
given; the knowledge of Assistant United States Attorney Higgins 
and also the prosecutor at bar was assisted by the F.B.I. in the 
prosecution of this case. 

The Court stated that there must be a reversal even if 
the prosecution does not solicit the false testimony as long as 
they do not correct it when it appears. 

The Court emphasized that the very least they required 
of the prosecution was that it completely reveal the true facts 
to the Court so that a balance of interest could be struck by 
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the Court; not by on p involved in the competitive aspects of 
prosecution. 

In ordering a new trial. Associate Justice Clark, sitting 
by designation in the Circuit, wrote for a panel consisting of 
himself. Judge Friendly and Judge Kaufman at page 924: 

'Rule 33 does not require a new trial 
unless the newly discovered evidence will 
probably result in a different verdict or 
sentence for the defendant. 

Due process, however requires that 
a different rule be applied when pro¬ 
secutorial suppression has caused the 
evidence not to be presented at trial. 

At least where the suppression is deliber¬ 
ate the defendant need only show that the 
evidence is material and could in any 
reasonable likelihood have led to a differ¬ 
ent result." 

The date of cooperation, and the withheld report were in 
the words of Mele (supra) material at bar, and clearly affected 
the defense. For example, the alleged conversation forecast the 
defense and cast suspicion upon it in advance of its submission. 
However, if the material had been delivered to counsel, it could 
have been established to the jury that the witness was already 
an informant at the time of the alleged conversation, yet he 
made no notes of it, no immediate report of it to the prosecutor, 
or the F.B.I. The report showed that he cooperated with the 
F.B.I. re Imperial in June of 1971 to the extent of relaying 
information concerning another defendant's action to allegedly 
manufacture a defense. Despite this, no statement concerning 
the alleged conversations with Gugliaro until after October 
1972 were made, thus leaving it open to the suggestion of recent 
fabrication. Beyond this, it could have raised a question con¬ 
cerning the prosecution's factics having an informant Weiss 
sitting at the defense table in "Imperial I" with the other 
defendant. It is also to be remembered that Weiss testified 


A-108 








at the "Imperial I" trial in direct contradiction to his testi¬ 
mony at bar. Imagine if the jury was made aware that at the 
time he gave that testimony, he was a government informant aid 
cooperating with them, they certainly could and probably would, 
infer that testimony was the truth. Beyond this, the jury could 
rightfully question the government's good faith in allowing their 
informant to testify at "Imperial I" without revealing his 
status and allegedly standing by while they claim he perjured 
himself at that trial. The possible uses on cross-examination 
are only limited by the imagination of the affiant. In short, 
it is submitted that this report was material and could in every 
likelihood have led to a different result. 

The Mele case, (supra) relies on two Supreme Court cases, 
one of which is Napue v. Illinois 360 U.S. 264, 79 S.Ct. 1173 
(1959). In this case, a co-defendant witness denied he received 
any promise of consideration in exchange for his testimony, the 
prosecution did nothing to correct this. The Court in revers¬ 
ing stated on page 1177: 

"The principle that a State may not know¬ 
ingly use false evidence, including false 
testimony, to obtain a tainted conviction, 
implicit in any concept of ordered liberty, 
does not cease to apply merely because the 
false testimony goes only to the credibility 
of the witness. The jury's estimate of the 
truthfulness and reliability of a given wit¬ 
ness may well be determinative of guilt or 
innocence, and it is upon such subtle fact¬ 
ors as the possible interest of the witness 
in testifying falsely that a defendant's 
life or liberty may depend. As stated by 
the New York Court of Appeals in a case 
very similar to this one, People v. Sawides, 

1 N.Y.2d 554,557,154 N.Y.S. 2d 885,887, 136 
N.E.2d 853, 854-855: 

'It is of no consequence that 
the falsehood bore upon the wit¬ 
ness' credibility rather than dir¬ 
ectly upon defendant's guilt. A 
lie is a lie, no matter what its 
subject, and, if it is in any way 
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relevant to the case, the district 
attorney has the responsibility and 
duty to correct what he knows to be 
false and elicit the truth * * * 

That the district attorney's sil¬ 
ence was not the result of guile 
or a desire to prejudice matters 
little, for its impact was the 
same, preventing, as it did, a 
trial that could in any real 
sense be termed fair.' 

Second, we do not believe that the fact 
that the jury was apprised of other grounds 
for believing that the witness Hamer may 
have had an interest in testifying against 
petitioner turned what was otherwise a 
tainted trial into a fair one." 

The second case relied upon was Giglio v. United States 
92 S.Ct. 763. In this case a conviction was reversed where 
the testifying co-conspirator denied any promise was made to 
him; later on, an assistant indicated he had made a promise of 
no prosecution. The Court stated at page 766: 

"As long ago as Mooney v. Holohan (cita¬ 
tion) this Court made clear that deliberate 
deception of a court and juiours by the pre¬ 
sentation of known false evidence is incom¬ 
patible with 'rudimentary demands of just¬ 
ice ... 


"When the "reliability" of a given wit¬ 
ness may well be determinative of guilt or 
innocence" non-disclosure of evidence 
affecting credibility falls within this 
general rule." 

The Court went on to cite with approval the standard previously 
quoted in this affidavit, and taken from Napue v. Illinois (supra) 
to the effect that if there is any "reasonable likelihood" the 
judgment of the jury could have been affected, a new trial is 
required. In this same vein, Brady v. Maryland 83 S.Ct. 1194 
held that suppression of material evidence requires a new trial 
irrespective of the good or bad faith of the prosecution. The 
withholding of evidence "favorable" to the accused was itself 
sufficient to amount to denial of due process. 



The standards applicable to a motion for a new trial, 
as stated in the various Supreme Court cases such as Napue, 

Brady and Giglio, have been relied upon in various cases emanat¬ 
ing from our Circuit. 

Thus, in Kyle v. United States 297 F2d 507 (1961) in an 
appeal after a sentence was served, a heading was ordered to 
determine whether missing letters were suppressed. The Court 
cited with approval the previously quoted language from Napue 
(supra) to wit: a lie is a lie no matter what its suDject and 
if it is relevant in any way, the case must be reversed and not 
only must the administration of justice be above reproach, but 
it must be beyond the suspicion of reproach. 

In United States v Keogh 391 F2d 138 (1968) a hearing was 
ordered concerning the withholding of an F.B.I. report and finan¬ 
cial evaluation of a government witness. The Court also relied 
upon previously quoted language of Napue (supra) to the effect 
that intentional suppression and also "should have known" sup¬ 
pression mandates a new trial. They also restated the Brady 
(supra) position that good faith or bad faith of the prosecutor 
is of no moment, but if material is suppressed which is favor¬ 
able to the accused, either on the issue of guilt or punishment, 
a new trial is required. The Court indicated a new trial was 
required even if suppression was not deliberate and no request 
made, but if hindsight showed the defense could have used the 
evidence in other than an insignificant way. This test, we 
submit, has been more than met at bar. 

In United States v. Kahn 4/2 F2d 272 (1973) even though 
no relief was afforded on the facts of that case, the Court re¬ 
stated the principles of Giglio and Brady. The Court stated 
that if there is deliberate suppression, relief is required if 
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what was suppressed was material or favorable to the defense. 

Even if suppression is unintentional, if the material suppressed 
has apparent high value, relief is required. The test in both 
of the foregoing cases is the effect of its suppression on pre¬ 
paration for trial, not its effect on the jury's verdict. Even 
w here the suppression is inadvertent and does not involve ob¬ 
viously high value evidence, the movant need not show probability 
of a different verdict; merely that there is a significant chance 
that this added item in the hands of skilled counsel, could have 
induced a reasonable doubt without intending to evaluate your 
affiant's ability. It is submitted that the material involved 
could have evidenced a reasonable doubt at bar. 

A most recent case on the subject of suppression is 
United States v Pacelli which appears in the slip opinion of 
January 11, 1974 page 1347. The issue was the failure to pro¬ 
duce a letter written by a government witness to the prosecutor. 
The Circuit Court reversed the conviction and remanded the matter 
for a new trial. The Court did this even after accepting the 
government s assertion that the non-disclosures were inadvertent; 
held that a new trial had to be granted. One of the reasons 
they gave is that the letter involved contained a blatant lie. 

At bar, the documents suppressed would tend to indicate that 
the witness testimony as to the first date of his cooperation 
was a blatant lie. The decision in Pacelli might be best summed 
up in the following statement which is applicable at bar: 

"Denial of the opportunity to use 
such forceful impeaching material bear¬ 
ing on the credibility of the govern¬ 
ment's key witness mandates a new trial." 

It is submitted that on every applicable standard, re¬ 
lief is mandated at bar: 
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a) there was suppression of material known 
to the United States Attorney's office; 

b) whether intentional or not, it is ob¬ 
viously material or of high value since it 
puts a lie to the prosecution witness on 
the key date of cooperation; 

c) the bad or good faith is immaterial; 

d) the material is highly favorable to 
the defense; 

e) it effected the preparation and pro¬ 
gress of the defense. 

In addition to all of the foregoing, there are other in¬ 
firmities to what transpired. Since Weiss was an informant 
prior to the alleged December 1971 conversation with Gugliaro, 
contrary to the side bar assurance of the prosecutor, the 
auestion of infiltration of Gugliaro's defense at the "Imperial 
I" trial, in violation of the Sixth Amendment, had legal via¬ 
bility. 

Further, since the alleged conversation was post the 

"Imperial I" indictment, and Weiss was a government informant, 

Massiah v United States 84 S.Ct. 1199 would become operative. 

(See also footnote page 574 United States 
v Lusterino (supraj) 

Whether we apply the test of 

a) Napue, that a lie is a lie and man¬ 
dates a reversal; or 

b) Mele, that the prosecution must 
correct the record and cannot stand by 
and profit by it; or 

c) Keogh and others, that suppression, 
either knowingly or on a should have known 



basis requires a new trial if merely material 
or favorable to the defense; or 

d) Brady and Rule 3500; or 

e) Massiah, post-indictment conversa¬ 
tion with a defendant; or 

f) Kahn, a significant chance that 
added item could have produced a reason¬ 
able doubt, 

a new trial is required at bar. 

WHEREFORE, IT IS RESPECTFULLY PRAYED, that the motion 
be in all respects, granted. 


GUSTAVE H. NEWMAN 


Sworn to before me this 

day of February, 1974. 
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UNITED STATES DISTRICT COURT 
FOR THE 

SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA 


v. 


No. 73 CR. 513 


VINCENT GUGLIARO 

On this 1st day of March, 1974, came the attorney for the government 
and the defendant appeared in person and by Gustave Newman, Esq. 

It is Adjudged that the defendant upon his plea of not guilty, and 
a finding of guilty by a jury, has been convicted of the offense 
of after having duly taken an oath that he would testify truly, 
before a competent tribunal, did unlawfully, wilfully and know¬ 
ingly* an d contrary to said oath, make false material declarations 
which he knew to be false. 

(Title 18, U.S. Code, Section 1623.) 

as charged in count 4, and the court having asked the defendant 

whether he has anything to say why judgment should not be pro¬ 

nounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, 

It is Adjudged that the defendant is guilty as charged and convicted. 

It is Adjudged that the defendant is hereby committed to the 

custody of the Attorney General or his authorized representative 
for imprisonment for a period of TWO (2) YEARS; on count 4, pur¬ 
suant to Title 18, Section 3651, U.S. Code, on condition the 
defendant be confined in a jail or treatment type institution for 
THREE (3) MONTHS, the remainder of the sentence of imprisonment is 
suspended and the defendant is placed on probation for a period of 
TWO (2) YEARS, subject to the standing probation order of this 
Court, and fined $3,000. Defendant is to stand committed until the 
fine is paid or he is otherwise discharged according to law. Fine 
is stayed pending appeal. Defendant is continued on bail pending 
appeal. 

It is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of 
the defendant. 


, UNITED STATES DISTRICT JUDGE 

The Court recommends 
commitment to 

Clerk 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- - 

UNITED STATES OF AMERICA 

v. No. 73 CR 513 

VINCENT GUGLIARO, NOTICE OF APPEAL 

Defendant. 


- - 

SI'RS : 


PLEASE TAKE NOTICE that VINCENT GUGLIARO hereby appeals 

to the United States Court of Appeals for the Second Circuit 

from a Judgment of Conviction entered against him by the HON. 

INZER B. WYATT on March 1, 1974, wherein the defendant was 

sentenced to three (3) months imprisonment, two (2) years 

probation and $3,000 (three-thousand) dollars fine. 

Dated: New York, New York 
March 1, 1974. 

Vincent Gugliaro resides 
at: 1657 Ryder Street 
Brooklyn, New York 

Yours Etc., 

GUSTAVE H. NEWMAN 

Attorney for Defendant Gugliaro 

Office & P.0. Address 

522 Fifth Avenue 

New York, New York 10036 

682-4066 

TO: HON. PAUL J. CURRAN 

United States Attorney 
Southern District of New York 
United States Courthouse 
Foley Square 
New York, New York 
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